
DRAFT 
For discussion purposes only 

January 10, 2013 

Southwest Power Pool, Inc. 
CORPORATE GOVERNANCE COMMITTEE 
Recommendation to the Board of Directors 

[Click here and type date] 
 

Indemnification 
 

Background 
At the October 30, 2012 Board of Directors/Members Committee meeting the indemnification issues 
associated with the CBA Agreement were assigned to the Corporate Governance Committee (CGC) “to 
determine an appropriate approach to the indemnification issues corporate-wide.”   

Analysis 
The committee considered how this matter is treated relative to other services provided by SPP, and 
whether the CBA function should be treated differently. SPP’s Legal staff presented issues/questions for 
the committee’s consideration; attorneys from several member companies participated in this (as well as 
previous) discussion as well. Following considerable discussion, the committee determined that SPP 
should not indemnify parties to the CBA Agreement; each party to the agreement should be responsible 
for damages it causes as a result of its performance.  Each party to the CBA Agreement should be 
financially responsible for damage it causes to the extent liability is determined.  This approach is 
consistent with all other functions provided to members. Remedies are available for a party allegedly 
damaged by SPP for the performance of the CBA Agreement.  A third party may sue SPP for damages 
allegedly caused by SPP.  Additionally, a legacy BA that is sued by a third party may require SPP be 
brought into the litigation if SPP may be at fault.1 

Accordingly, if SPP is determined to be financially responsible for damages pursuant to a legal process 
related to the CBA, such costs should be allocated as are other costs, specifically per Schedule 1A.     

   

 [Include statement of any minority opinion(s).] 

Recommendation 
The Corporate Governance Committee recommends that Southwest Power Pool, Inc. should not 
indemnify parties to the CBA Agreement.   

 

Approved: Corporate Governance Committee [Date] 

 [Vote Count (for example: x For, y Against or Passed Unopposed] 

 

Action Requested: Approve Recommendation 

 

                                                      

1 See Fed. R. Civ. P. 20(a)(2) and Fed. R. Civ. P. 22(a)(2) 
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I.  Background of CBA ‐ Indemnification Issue

• MOPC Action (October 16‐17, 2012):

– Passed CBA with SPP Indemnifying Parties to the CBA

• BODs Action (October 30, 2012): 

– Referred to CGC to review Governance Questions 

• CGC Action (December 11, 2012):

– CGC considered/discussed the policy issues

– Requested a Recommendation

• Group of SPP & Member Attorneys Call (Feb. 19, 2013):

• DEADLINE: FERC Compliance Deadline: June 30, 2013:
3

II. Action Item from December CGC Meeting 

• Insurance Coverage: SPP consulted with Insurance 
Carriers (Broker: Stephens & Underwriter: AEGIS).   

• Does SPP’s current Insurance cover SPP as stated in the 
MOPC version of the CBA Agreement?   NO.

• Can SPP obtain insurance for performing CBA• Can SPP obtain insurance for performing CBA 
functions if SPP indemnifies CBA Parties?  NO.
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OPTION 1 – SPP Indemnifies CBA Parties 

CBA Agreement: Proposed Additional Terms 

12. INDEMNIFICATION, LIABILITIES, INSURANCE 

12.1  The SPP shall at all times indemnify, defend, and save harmless other Parties to this Agreement and 
their officers, shareholders, directors, agents, contractors, employees, and members (i.e., cooperative members 
and municipal joint action agency members) from and against any and all damages, losses, claims, including 
without limitation claims and actions relating to injury to, or death of, any person, or damage to property, 
demands, suits, recoveries, costs and expenses, court costs, attorney fees, and all other obligations by or to third 
parties or other Parties, arising out of or resulting from the Party’s performance of its obligations under this 
Agreement or the SPP’s performance of its obligations under this Agreement, except in cases of gross negligence 
or intentional misconduct by the Party. 

 
12.1.1 NOTICE TO SPP.  Upon obtaining knowledge of any loss that is the subject of Section 12.1, the Party shall 
promptly notify SPP in writing of such loss, provided however, that failure of the Party timely to give notice to 
SPP shall not release SPP from its indemnity obligations set forth in this Agreement except to the extent that 
such failure adversely affects the ability of SPP to defend against any loss that is the subject of Section 12.1 or 
increases the amount of any such loss that SPP is obligated to pay hereunder, in which event the amount of 
indemnification that the Party shall be entitled to receive shall be reduced to an amount that the Party would 
have been entitled to receive had such notice to SPP been timely given.  

 
12.1.2 NOTICE TO PARTIES.  In the event a Party provides notice to SPP pursuant to Section 12.1.1, SPP shall 
timely provide all other Parties the same notice SPP receives from the Party. 
 
12.2 No Party shall be liable to the SPP for any damages whatsoever, including, without limitation, direct, 
indirect, incidental, special, multiple, consequential (including without limitation attorneys’ fees and litigation 
costs), exemplary, or punitive damages arising out of or resulting from any act or omission in any way associated 
with the performance of the Party’s responsibilities under this Agreement, except to the extent, and only to the 
extent, that the Party is found liable for gross negligence or intentional misconduct, in which case the Party shall 
not be liable for any indirect, incidental, special, multiple, consequential (including without limitation attorneys’ 
fees and litigation costs), exemplary or punitive damages. The SPP shall not be liable to any Party for any 
indirect, incidental, special, multiple, consequential (including without limitation attorneys’ fees and litigation 
costs), exemplary or punitive damages. 

 
12.3 The SPP shall obtain and maintain adequate insurance coverage to cover the indemnifications and 
liabilities under this Agreement subject to its ability to secure such coverage at a reasonable cost. Before 
obtaining, changing or renewing such coverage, the SPP shall consult with the Parties, with that consultation to 
take place no later than ninety (90) days prior to the renewal date or changes in coverage. 
 
SPP Bylaws: Proposed Additional New Section 

3.15.5 Modification of Rights by Agreement  
Any provision of Section 3.15.1 may be waived or modified by express written agreement between SPP and 
Member. Such express written agreement shall apply solely to the subject matter of the agreement and is not 
intended to be a general waiver or modification of the rights provided in Section 3.15.1. 



OPTION 2 – SPP Does Not Indemnify CBA Parties 

CBA Agreement: Proposed Additional Terms 

12. LIMITATION OF LIABILITIES, INSURANCE 

12.1 LIMITATION OF LIABILITY IN AGREEMENT.  No Party shall be liable for money damages or other 
compensation to any other Party for actions or omissions by the Party in performing its obligations under this 
Agreement, except to the extent such act or omission by the Party is found to result from its gross negligence or 
intentional wrongdoing.  A Party may not seek to enforce any claims against the directors, members, 
shareholders, officers, employees or agents of another Party solely by reason of their status as directors, 
members, shareholders, officers, employees or agents of the other Party.  In no event shall the Parties be liable 
for any incidental, consequential, punitive, special, exemplary or indirect damages, loss of revenues or profits, 
arising out of, or connected in any way with the performance or non-performance under this Agreement.   

 
The Parties shall not be liable for damages arising out of services provided under this Agreement including, but 
not limited to any act or omission that results in an interruption, deficiency or imperfection of service, occurring 
as a result of conditions or circumstances beyond the control of the Party, as applicable, or resulting from 
electric system design common to the domestic electric utility industry or electric system operation practices or 
conditions common to domestic electric utility industry.  Participant shall not be liable for acts or omissions 
done in compliance or good faith attempts to comply with directives of SPP, except in cases of gross negligence 
or intentional misconduct.   

 
12.2 INSURANCE.  Each Party shall be self-insured and/or obtain adequate insurance coverage to cover 
liabilities, if any, under this Agreement to be effective as of the effective date of this Agreement.  
 
12.3 LIMITATION OF SCOPE.  In interpreting the waiver of liability provisions in Sections 12.1, the Parties 
intend that these provisions shall not apply in instances in which the Participant is acting outside the scope of 
this Agreement. 
 
 
 
SPP Bylaws: Proposed Additional New Section 
 
3.15.5 Procedural Rights Not Affected 
The limitations of liability provided in Section 3.15.1 shall not affect any procedural rights or obligation a 
Member may have at law or equity.  
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III.  Overview of Both Option:  

• Two Policy Issues Options for CGC to Consider for 
CBA A t I d ifi ti ICBA Agreement Indemnification Issue.

(1) SPP Indemnify Parties to the CBA Contract

* Recommended changes to implement this option (below).

( )(2) SPP Does Not Indemnify Parties to the CBA Contract

* Recommended changes to implement this option (below).
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III.  Overview of Option 1 ‐ Indemnification:  
(1) SPP Indemnify Parties to the CBA Contract ‐

Recommendations:

I i t O ti ( Slid 5)• Insurance is not an Option (see Slide 5).

• Notice to SPP: Add language to the CBA Agreement that requires that
SPP be notified and be allowed to participate if indemnification is
sought from SPP.

• Notice to other CBA Parties: CBA Agreement Parties should be
notified by SPP, BUT NOT have a right to participate.

• Modify Bylaws Section 3.15.1 to allow SPP to indemnify SPP Members
(Legacy BAs) for CBA Functions.

• Modify Bylaws to clarify that Members do not waive the right to assert
or pursue a right to indemnification from SPP for CBA Functions.
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III.  Overview of Option 2: No Indemnification:  

(2) SPP does not Indemnify Parties to the CBA 
Contract ‐ Recommendations:

• CBA Parties and SPP’s liability to one another is limited to only 
gross negligence or willful misconduct [Current Policy]

• Modify Bylaws Section 3.15.1 to acknowledge a Member’s right to  
bring SPP into a suit filed by a third party for CBA Functions 
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IV.  Review of Options

• (1) SPP Indemnifies CBA Parties [Change in Bylaw Policy]

– Not Insured

R d N ti d Ri ht t P ti i t– Recommend Notice and Right to Participate

– Recommend Notice to Members

– Indemnity Claims Would be Allocated via Schedule 1‐A

• (2) SPP Does Not Indemnify CBA Parties [Current Bylaw 
Policy]

– SPP Liable for Gross Negligence and Willful Misconduct

– Recommend clarification to Bylaws to Allow Legacy BAs to 
Require SPP to be a party to a claim.
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OG&E’s Position on SPP Indemnification: 
 
When the SPP becomes the Consolidated Balancing Authority it will become responsible for 
everything that occurs under its direction as the CBA.  The SPP will have the ability to see and 
understand exactly what needs to take place in a way that the legacy BAs will not and the 
legacy BA’s will be acting in this vacuum of knowledge and must trust that the SPP’s 
instructions are correct.  Therefore, the SPP must make sure that they put a set of processes 
and procedures in place and take additional care to ensure their directives/actions are so crystal 
clear that the only way for a legacy BA to do it wrong would be to act in a way that would be 
considered Gross Negligence or Intentional Misconduct.  Given the paradigm shift created by 
SPP’s taking responsibility as the Consolidated Balancing Authority and the complete reliance 
by the legacy BA’s on SPP’s actions in that capacity, OG&E believes that the SPP should 
accept the liabilities that go along with those responsibilities and as a result, a legacy BA’s 
Simple Negligence should be indemnified by the SPP and its Gross Negligence and Intentional 
Misconduct should not.  
 
Therefore, OG&E supports the revised language approved by MOPC which is straight out of 
MISO’s tariff.  This language states that, with the exception of gross negligence and intentional 
misconduct, SPP will indemnify OG&E (and its officers, employees, etc) and other operational 
entities for liabilities arising from performance of obligations in this new consolidated balancing 
authority world.  OG&E strongly urges SPP to obtain insurance to protect itself from such liability 
and the cost of the insurance premium should be spread to all members as an administrative 
cost. 
 
Conversely, OG&E believes it is entirely inappropriate for OG&E and any other operational 
entity to have to pay for the negligent directives of the SPP or for its and other’s mistakes 
complying with SPP’s directives.  It is also not appropriate for SPP to merely socialize the costs 
of indemnification, which is why it is so important that SPP obtain sufficient insurance coverage 
for any type of damages caused.  We believe a close inspection of how MISO indemnifies and 
insures against CBA damages is in order.  
 
SPP staff has suggested that the by-laws preclude SPP from entering into an indemnity 
agreement, but the very tariff the CBA agreement will replace contains an indemnity provision. If 
there are concerns about the SPP indemnifying it’s members, then changes may need to be 
made to the bylaws to accommodate the situation as it exists today.  Even if that is not the case, 
then with this substantial change in the way the SPP and its member entities will interact 
certainly would seem an appropriate time to revisit the by-laws and make whatever changes are 
appropriate for the coming circumstances.  



 

STATEMENT OF THE KANSAS CITY BOARD OF PUBLIC UTILITIES IN SUPPORT OF 
INDEMNIFICATION OF LEGACY BALANCING AUTHORITIES BY SPP 

 

Under the Consolidated Balancing Authority (“CBA”) Agreement, SPP issues instructions to the legacy 
balancing authorities (“Legacy BAs”), which the latter are contractually bound to implement.  If, as a result 
of obeying SPP’s instructions, Legacy BAs face third-party claims (other than regulatory penalties, which 
are dealt with separately), they should be indemnified by SPP for any losses.   This is consistent with, and 
in fact furthers the principle that each party should be responsible for damages it causes, because SPP 
would issue the loss-causing directives.  For clarity, under the MOPC-approved version of the CBA 
Agreement, Legacy BAs would not be indemnified if they are grossly negligent or engage in willful 
misconduct while implementing SPP’s instructions, or if they act independently outside the scope of the 
CBA Agreement.  Since SPP would perform its role as a consolidated balancing authority on behalf of all 
of its members, it would be fair for the latter to share in SPP’s indemnification obligations in connection 
with the CBA Agreement, even assuming that SPP is not able to obtain insurance coverage for these 
obligations. 

Indemnification under the circumstances described above is not only fundamentally fair, but also 
consistent with the current treatment of balancing authorities under the SPP Tariff (see Attachment AN) 
as well as the practice of other RTOs (the indemnification language used in the CBA Agreement is 
substantially similar to a comparable MISO agreement).  Even assuming that Legacy BAs can sue SPP to 
recover their losses (which would apparently require amendments to the Bylaws), that would not eliminate 
the need for indemnification.  Generally speaking, parties to commercial agreements are free to sue each 
other, yet indemnification provisions are a customary component of such agreements.  These provisions 
are intended to create a streamlined and more predictable compensation mechanism when the 
indemnifying party’s actions under a contract result in losses to the indemnified party.  The CBA 
Agreement language adopted by MOPC would achieve that goal. 
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