
MINUTES NO 41 
 
 

Southwest Power Pool 
STRATEGIC PLANNING COMMITTEE 

Teleconference 
September 9, 2005 

 
Agenda Item 1 – Call to Order  
Chair Richard Spring (KCPL) called the meeting to order at 8:05 a.m.  Other SPC members 
participating were Jim Eckelberger (Director), Harry Skilton (Director), Michael Desselle (AEP), 
Josh Martin (Director), Mike Palmer (Empire), Steve Parr (KEPCo), Mel Perkins (OG+E), and 
James Stanton (Calpine).  SPP Staff in attendance included Carl Monroe, Les Dillahunty, 
Charles Yeung and Stacy Duckett.  Guests participating included Mary Cochran (APSC); Bary 
Warren (Empire); Tracey Stewart (SWPA); Tom Stuchlik (Westar); Steve Dottheim 
(MoPSC);Tyler Brown (Boston Pacific); Gerry Burrows (KCPL); Richard Ross (AEP); Arlen 
Fredrick (AmerTransCo.); Adrianne Brandt (PUCT); and Carl Huslig (Aquila).   
 
Agenda Item 2 – Non-Disclosure Agreement Task Force Report 
Michael Desselle presented a recommendation from the Non-Disclosure Agreement Task Force 
(NDATF Recommendation – Attachment 1).  Mr. Desselle moved to adopt the SPP 
Confidentiality Provisions language and refer the provisions to the Regional Tariff Working 
Group (RTWG) for preparation for filing.  Mike Palmer seconded the motion. The committee 
discussed certain aspects of the provisions and various questions were addressed. Mr. Spring 
called for a roll call vote. The motion passed unanimously. 
 
Agenda Item 3 – Impacts of Energy Policy Act 
Stacy Duckett and Charles Yeung provided an overview of the Energy Policy Act and its 
potential impacts on SPP and its organizational structure (Energy Policy/Impact – Attachment 
2).  SPP will draft comments and seek member review/input.  The comments are to include:  
strengths of the SPP organization; financial benefits of one organization; viable alternatives to 
meet the intent of the legislation; recent restructuring of the organization related to the 
compliance function; and other comments under consideration.   SPP Staff and Richard Spring 
will update the Regional State Committee and discuss state comments/filings. 
 
Other 
Richard Spring provided a status report on the Organizational Effectiveness Task Force.    
A full report and process recommendation will be presented at the October 13, 2005 SPC 
meeting. 
 
Adjournment 
Richard Spring thanked everyone for participating and adjourned the meeting at 9:30 a.m. 
 
Respectfully Submitted, Stacy Duckett 
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Southwest Power Pool, Inc. 
NON-DISCLOSURE AGREEMENT TASK FORCE 

Recommendation to the Strategic Planning Committee 
September 9, 2005 

 
Organizational Roster 
The following participated in the NDA Task Force: 

Michael Dessell, Chair AEP 
Larry Brewer AEP 
Steve Dottheim MOPC 
Bob Stewart OG+E  
Kelli Leaf OCC 
Jess Totten PUCT 
Mary Cochran APSC 
Sam Laudenslager APSC 
Marty Bregman Westar 
Richard Spring KCPL 
Terri Gallup AEP 
Lenora Burdine OCC 
Adrainne Brandt PUCT 
Bill Wylie OG+E 
John Gunesch OG+E 
Dave Christiano City of Springfield 
Rex McCall City of Springfield 
Rob Janssen Boston Pacific 
Mike Peters KCC 

 

Background 
Market operations will require new data to be provided to SPP, much of which is considered confidential, 
proprietary and/or market sensitive. The SPP Tariff requires modifications to state how such information 
will be managed. The SPC has considered an earlier version of this language, but referred it back to the 
task force to address concerns from some members related to disclosure. 
 

Analysis 
SPP will obtain significantly more data from market participants as market operations are initiated. The 
proposed language will address how this information is to be maintained by SPP, and under what 
circumstances it may be released to other parties. The language that is red-lined in this version 
addresses the issues raised by City Utilities of Springfield (refer to new Section 1.3.2.6) regarding its 
obligation to disclosed information under state law; the new language at Section 1.3.2 addresses a 
concern raised by the Arkansas PSC regarding the need to protect this information from disclosure. 

 
Recommendation 
Approve the language as proposed and refer it to the Regional Tariff Working Group for preparation for 
filing. 

Approved: Non-Disclosure Task Force August 19, 2005 

Action Requested: Approval 
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1.3 Confidentiality 

This Section 1.3 shall apply to Confidential Information disclosed by a Market Participant to 
SPP or by SPP to a Market Participant, IMM, the Commission, or an Authorized Requestor.   

1.3.1 Definitions 

"Confidential Information" is information containing or revealing: 

(1) Any confidential, proprietary, or commercially sensitive information, or information of a 
plan, specification, pattern, procedure, design, device, list, concept, policy or compilation 
relating to the present or planned business of a Market Participant that is conspicuously 
designated as Confidential Information in writing, on each page of the document, by 
Disclosing Party at the time the information is provided to Receiving Party, whether 
conveyed electronically, in writing, through inspection, or otherwise;   

(2) Any confidential, proprietary, or commercially sensitive information, or information of a 
plan, specification, pattern, procedure, design, device, list, concept, policy or compilation 
relating to the present or planned business of a Market Participant that is provided orally 
and designated as Confidential Information, by Disclosing Party at the time the 
information is provided to Receiving Party; 

(3) Any customer information designated by the customer as proprietary, unless the customer 
has authorized the release for public disclosure of such information;  

 (4) Any software, products of software or other vendor information that SPP is required to 
keep confidential under its agreements.   

Confidential Information does not include Critical Energy Infrastructure Information (“CEII”) 
materials as designated by FERC, which must be obtained in accordance with FERC regulations. 

To "Disclose" or "Disclosure" means to, directly or indirectly, disclose, reveal, distribute, report, 
publish, or transfer Confidential Information to any entity other than to the Disclosing Party 
which provided the Confidential Information.   

“Independent Market Monitor” (“IMM”) shall mean the person or persons, or consulting or 
professional services firm, retained by the Board for the general purpose of advising the MMU 
and overseeing its implementation of SPP’s Market Monitoring Plan. 

“Market Monitoring Unit” (“MMU”) shall mean the group within SPP that is generally 
responsible, in consultation with the IMM, for implementing SPP’s Market Monitoring Plan. 

“Market Participant” means any person or entity that directly participates in and / or receives 
services from SPP’s Markets and Services.  The SPP, the IMM, and an Authorized Requestor as 
defined in Section 1.3.5(1) shall not be considered to be a Market Participant. 

“Organizational Groups” shall mean, collectively, all formal committees, working groups and 
task forces formed by, or comprised of, SPP stakeholders. 
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“Regional State Committee” (“RSC”) shall mean the Organizational Group as defined in Section 
7.3 of the SPP Bylaws. 

“SPP’s Markets and Services” are the markets that are operated by, and the services provided by 
SPP under its Open Access Transmission Tariff (“OATT”).  These include, but are not limited 
to, (a) transmission and ancillary services, (b) the imbalance energy market, (c) any congestion 
management market or system, (d) any ancillary markets, and (e) any other markets or services 
administered, coordinated or facilitated by SPP.  This shall include any additional services that 
may be offered by SPP that would have the effect of facilitating or improving competitive 
conditions in the region. 

1.3.2 Restrictions on Confidential Information Provided to Receiving Party 

SPP or any Market Participant ("Receiving Party") may not Disclose Confidential Information 
received from the other ("Disclosing Party") to any person, corporation, or any other Entity 
except as specifically permitted in this Section 1.3 and in this Tariff.  

A Market Participant that is subject to a freedom of information or similar statute must, prior to 
receiving Confidential Information, provide SPP and/or the IMM a statement identifying and 
forwarding copies of the particular statute, rule or regulation, protective order, or practice that 
will allow that Market Participant to keep Confidential Information received by it hereunder 
confidential and non-public, and of limited distribution within the Market Participant as 
described above.  In the event that such Market Participant receives a request pursuant to the 
applicable freedom of information or similar statute for information deemed confidential 
pursuant to this section, the Market Participant shall promptly notify the Disclosing Party of such 
request.  

1.3.2.1 Procedures for Confidential Information 

Receiving Party shall adopt procedures within its organization to maintain the confidentiality of 
all Confidential Information. Such procedures must provide that: 

(1) The Confidential Information will be Disclosed to Receiving Party's directors, officers, 
employees, representatives and agents only on a "need to know" basis; 

(2) Receiving Party shall make its directors, officers, employees, representatives and agents 
aware of Receiving Party's obligations under this Section 1.3, Confidentiality; 

(3) Receiving Party shall cause any copies of the Confidential Information that it creates or 
maintains, whether in hard copy, electronic format, or other form, to identify the 
Confidential Information as such; and to retain such confidential marking; 

(4) Before Disclosing Confidential Information to a representative or agent of Receiving 
Party, Receiving Party shall require a nondisclosure agreement with each such 
representative or agent.  Such nondisclosure agreement shall contain confidentiality 
provisions substantially similar to the terms of this Section 1.3, Confidentiality.   
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Any Receiving Party seeking to dispute the designation of information as confidential may 
challenge such designation through the SPP dispute resolution process as established in Section 
___of this Tariff, unless the Receiving Party has received Confidential Information in connection 
with a proceeding at the Commission or in connection with a state regulatory proceeding.  Any 
challenge to the confidentiality of Confidential Information obtained in connection with an 
administrative or legal proceeding shall be presented for consideration to the appropriate court or 
tribunal. 

 

1.3.2.2 Exceptions 

Without violating this Section 1.3, Confidentiality, a Receiving Party may disclose certain 
Confidential Information: 

(1) As required by any law, regulation, or order, or expressly required or permitted by this 
Tariff, provided that the Receiving Party must make reasonable efforts to restrict public 
access to the Disclosed Confidential Information by protective order, by aggregating 
information, or otherwise if reasonably possible; or   

(2) If the Disclosing Party that supplied the Confidential Information to the Receiving Party 
has given its prior written consent to the Disclosure as set forth in Subsection 1.3.2.4(3), 
which consent may be given or withheld in Disclosing Party's sole discretion; or 

(3) If, before it is furnished to Receiving Party, the Confidential Information is in the public 
domain; or 

(4) If, after it is furnished to Receiving Party,  the Confidential Information enters the public 
domain other than through a manner inconsistent with the provisions of this Section 1.3, 
Confidentiality; or 

(5) If reasonably deemed by the Receiving Party to be required to be Disclosed in connection 
with a dispute between Receiving Party and Disclosing Party; provided that the 
Receiving Party must make reasonable efforts to restrict public access to the Disclosed 
Confidential Information by protective order, by aggregating information, or otherwise if 
reasonably possible; or 

(6) To a Transmission Owner engaged in transmission or distribution system planning and 
operating activities, provided that the Transmission Owner has executed a confidentiality 
agreement with requirements substantially similar to those in this Section 1.3, 
Confidentiality; or 

(7) To a vendor or prospective vendor of goods and services to SPP so long as such vendor 
or prospective vendor: (i) is not a Market Participant and (ii) executes a confidentiality 
agreement with terms substantially similar to those in this Section 1.3, Confidentiality. 

1.3.2.3 Injunctive Relief and Specific Performance 
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It may be impossible or very difficult to measure in terms of money the damages that would 
accrue due to any breach by Receiving Party of this Section 1.3, Confidentiality, or any failure to 
perform any obligation contained in this Section 1.3, Confidentiality, and, for that reason, among 
others, a Disclosing Party affected by a Disclosure or threatened Disclosure is entitled to 
injunctive relief, including specific performance, of this Section 1.3, Confidentiality (but is not 
hereby precluded from seeking other forms of relief).  In the event that a Disclosing Party 
institutes any proceeding to enforce any part of this Section 1.3, Confidentiality, the affected 
Receiving Party, by entering any agreement incorporating this Tariff, now waives any claim or 
defense that an adequate remedy at law exists for such a breach. 

1.3.2.4 Market Participant Access and SPP Use of Confidential Information 

(1) No Market Participant shall have a right hereunder to receive or review any documents, 
data, or other information of another Market Participant, including documents, data, or 
other information provided to SPP, to the extent such documents, data, or information 
have been designated as Confidential Information under this Section 1.3, Confidentiality; 
provided, however, a Market Participant may receive and review any composite 
documents, data, and other information that may be developed based on such 
Confidential Information if the composite does not, directly or by its nature, disclose any 
individual Market Participant's confidential data or information.  

(2) SPP shall collect and use Confidential Information only in connection with its authority 
under this Tariff and the retention of such information shall be in accordance with SPP's 
retention policies.  Except as otherwise provided in Sections 1.3.2.2, 1.3.2.5, 1.3.3 and 
1.3.4, SPP shall not disclose to Market Participants or to third parties, any Confidential 
Information of a Market Participant or a Market Participant Applicant; provided that 
nothing contained herein shall prohibit SPP from providing Market Participant 
Confidential Information to NERC or any of its Regional Reliability Councils to the 
extent that:  (i) the SPP determines, in its reasonable discretion, that the exchange of such 
information is required to enhance and/or maintain reliability within the SPP Region and 
its neighboring Control Areas; (ii) such receiving entity is bound by a written agreement 
to maintain such confidentiality; and (iii) the SPP has notified the affected Market 
Participant of its intention to release such information no less than five (5) Business Days 
prior to the release.     

(3) Nothing contained herein shall prevent SPP from releasing a Market Participant's 
Confidential Information to a third party provided that the Market Participant has 
delivered to SPP specific, written authorization for such release setting forth the data or 
information to be released, to whom such release is authorized, and the period of time for 
which such release shall be authorized.  SPP shall limit the release of a Market 
Participant's Confidential Information to that specific authorization received from the 
Market Participant.  Nothing herein shall prohibit a Market Participant from withdrawing 
such authorization upon written notice to the SPP who shall cease such release as soon as 
practicable after receipt of such withdrawal notice.  

1.3.2.5 Required Disclosure 
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(1) Notwithstanding anything in this Section 1.3 to the contrary except Section 1.3.3, Section 
1.3.4 and Section 1.3.5, if a Receiving Party is required by applicable law, or in the 
course of administrative or judicial proceedings, other than Commission or state 
regulatory proceedings or investigations, to Disclose to third parties, other than to the 
Commission or its staff or a state regulator or its staff, Confidential Information that is 
otherwise required to be maintained in confidence pursuant to this Tariff, the Receiving 
Party subject to such Disclosure requirement may Disclose such information; provided, 
however, that the Receiving Party shall not release the data until the affected Disclosing 
Party(ies) provide written consent or until the affected Disclosing Party's(ies') legal 
avenues to prevent the disclosure are exhausted.  As soon as the Receiving Party learns of 
the Disclosure requirement and prior to making Disclosure, it shall notify the affected 
Disclosing Party(ies) of the requirement and the terms thereof and the date on which it 
may be required to Disclose the information. The affected Disclosing Party(ies) may 
direct, at their sole discretion and cost, any challenge to or defense against the Disclosure 
requirement.  The Receiving Party shall cooperate with such affected Disclosing 
Party(ies) to the maximum extent practicable to minimize the Disclosure of the 
Confidential Information consistent with applicable law.  To the extent reasonably 
possible, the confidentiality of Confidential Information subject to this Section 1.3.2.5 
will be maintained with (a) a protective order, (b) other procedures available for 
protecting confidential data or (c) by aggregating data to prevent Disclosure of 
Confidential Information.  

 Each Receiving Party shall cooperate with the affected Disclosing Party(ies) to obtain 
proprietary or confidential treatment of such Confidential Information by the person to 
whom such information is Disclosed prior to any such Disclosure.  

(2) Section 1.3.2.5(1) does not apply to Disclosure of information to the Commission or its 
staff or to a state regulator or its staff.  

1.3.2.6     Limitations 

Nothing contained in Subsections 1.3.2 through and including 1.3.2.5 shall require any 
Receiving Party to violate any law or file a lawsuit in order to prevent disclosure of Confidential 
Information. 

1.3.3 Confidentiality Provisions Applicable to the IMM 

(1) Notwithstanding anything in this Section 1.3 to the contrary, in order to enable the IMM 
to discharge its duties, SPP is authorized to provide Market Participant Confidential 
Information and any other information, data or materials that constitutes Confidential 
Information under this Tariff to the IMM.  For purposes of Confidential Information 
provided by SPP to the IMM, the SPP will be considered to be a Disclosing Party, and for 
purposes of this Section 1.3.3, the IMM will treat both the SPP and, if known to the 
IMM, the Market Participant originally providing specific Confidential Information as 
Disclosing Parties in the event the IMM receives a request for Confidential Information 
under this Section 1.3.3. 
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(2) The IMM shall use all reasonable procedures necessary to protect and preserve the 
confidentiality of all Confidential Information as defined in Section 1.3.2 received by it 
in connection with the discharge of its duties. 

(3) Except as may be required by subpoena or other compulsory process or as set forth in 
Sections 1.3.5 (1)and 1.3.5 (2), the IMM shall not Disclose Confidential Information to 
any person or entity except to the Commission or its staff or to a state regulator or its staff 
without prior written consent.  Upon receipt of a subpoena or other compulsory process 
for the Disclosure of Confidential Information, the IMM shall promptly notify the 
affected Disclosing Party(ies) that originally provided the data and shall provide all 
reasonable assistance requested by the affected Disclosing Party(ies) to prevent 
Disclosure, and if possible under the terms of the subpoena or other compulsory process 
shall not release the data until the affected Disclosing Party(ies) provide written consent 
or until the affected Disclosing Party(ies’) legal avenues to prevent disclosure are 
exhausted.  To the extent reasonably possible, the confidentiality of a Confidential 
Information subject to this Subsection 1.3.3(3) will be maintained with (a) a protective 
order, (b) other procedures available for protecting confidential data or (c) by aggregating 
data to prevent Disclosure of Confidential Information. 

(4) SPP, through its MMU, shall regularly collect and maintain the information necessary for 
the discharge of the IMM’s duties and will provide the IMM access to such information.  
The IMM shall annually destroy information in its possession, the retention of which is 
no longer reasonably necessary for the discharge of its duties.  The MMU shall ensure 
that data and information necessary for use by any subsequent IMM shall be retained in 
usable form. 

(5) The retention of data and information by SPP and Market Participants, and submission of 
such information to the IMM and MMU as necessary for the discharge of their duties, is 
described in detail in SPP’s Market Monitoring Plan.  SPP shall retain required data and 
information for a period of five (5) years.  Market Participants shall retain required data 
and information for a period of three (3) years.  All such required data and information 
will be provided promptly to the MMU and IMM upon request. 

1.3.4 Disclosure to the Commission 

(1) Notwithstanding any provisions of this Section 1.3 to the contrary, if the Commission or 
its staff, during the course of an investigation or otherwise, requests Confidential 
Information from SPP and/or the IMM that is otherwise required to be maintained in 
confidence pursuant to this Tariff, SPP and/or the IMM, as applicable shall provide the 
requested information to the Commission or its staff, within the time provided for in the 
request for information.  Should the SPP and/or the IMM require additional time to 
provide the information requested due to logistical matters such as the volume of 
information requested or technical complexity involved, SPP and/or the IMM will 
promptly communicate that need to the individual requesting the information and they 
shall establish the time for production of the requested information.   
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(2) In providing the information to the Commission or its staff, SPP and the IMM shall, 
consistent with 18 C.F.R. §§ 1b.20 and/or 388.112, request that the Confidential 
Information be treated as confidential and non-public by the Commission and its staff and 
that the Confidential Information be withheld from public disclosure.  SPP and/or the 
IMM shall promptly notify the affected Disclosing Party(ies) that originally submitted the 
requested Confidential Information when it receives from the Commission or its staff a 
request for Disclosure of Confidential Information.   

1.3.5 Disclosure to State Regulatory Commissions 

(1) Notwithstanding any provisions of this Section 1.3 to the contrary, and pursuant to the 
provisions of Section 1.3.5(3) below, if any state regulatory commission, or other state 
governmental department that shares the regulatory responsibilities of such commission, 
or duly authorized members of their respective staff, or counsel of record or consultant to 
such a regulatory commission, during the course of an investigation or otherwise acting 
in fulfillment of a constitutional and/or statutory authority, obligation or duty, or any 
regional state committee (RSC) formed by such state regulatory commissions through its 
staff, collectively "Authorized Requestor," requests Confidential Information from SPP 
and/or the IMM that is otherwise required to be maintained in confidence pursuant to this 
Tariff, or reports that are derived from or contain such information, SPP and/or the IMM 
shall provide the requested information or reports to the Authorized Requestor within the 
time provided for in the request for information.  Should SPP and/or the IMM require 
additional time to provide the information requested due to logistical matters such as the 
volume of information requested or technical complexity involved, SPP and/or the IMM 
will promptly communicate that need to the Authorized Requestor.  In the event that the 
request is made in a docketed proceeding, the request for additional time shall be treated 
in accordance with the agency’s rules of practice and procedure or other applicable 
procedures.  Otherwise, the Authorized Requestor and SPP and/or the IMM shall 
mutually establish the time for production of the requested information.   

 (2) SPP and/or the IMM will promptly provide to the affected Disclosing Party(ies) that 
originally provided the Confidential Information to SPP and/or the IMM notice of and all 
relevant information related to the request for such information.  In providing the 
Confidential Information to the Authorized Requestor, SPP and/or the IMM shall, 
consistent with the terms of the statute, rule or agreement applicable to the Authorized 
Requestor, request that the information be treated as confidential and non-public by the 
Authorized Requestor and that the information be withheld from public Disclosure; 
provided, however, that this required non-Disclosure shall not extend to Confidential 
Information that is, or becomes publicly available other than through a manner 
inconsistent with this Section 1.3.   

(3) To facilitate the process described above, any Authorized Requestor prior to making its 
first request for information to either SPP or the IMM pursuant to this Section 1.3.5 shall 
provide to both SPP and the IMM:  (i) a list of the constitutional and/or statutory 
authority, obligation or duty, or in the case of RSC staff the agreement, establishing or 
specifying the particular Authorized Requestor's duty, responsibility or authority in 
fulfillment of which it will make requests to SPP and/or the IMM under this Section 1.3.5 
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for information; and (ii) a statement identifying and forwarding copies of the particular 
statute, rule or regulation, protective order issued by the Authorized Requestor, or 
practice that will allow the Authorized Requestor to keep Confidential Information 
received by it hereunder confidential and non-public, and of limited distribution within 
the Authorized Requestor.  In the case of RSC staff this requirement will be deemed met 
by the execution of a nondisclosure agreement with SPP and the IMM containing terms 
typical of or customary to such agreements sufficient to bind RSC staff having access to 
Confidential Information pursuant to this Section 1.3.5 to maintain such information as 
confidential and not to Disclose the information to third parties who are not Authorized 
Requestors.  

 (4) In the event that an Authorized Requestor receives a request pursuant to the applicable 
freedom of information or similar statute for information deemed confidential pursuant to 
this section, the Authorized Requestor shall promptly notify the Disclosing Party of such 
request. 

 (5) Notwithstanding other provisions in this Section 1.3.5, all Authorized Requestors may 
participate in meetings or teleconferences with the IMM where Confidential Information 
may be discussed verbally.  Authorized Requestors that do not satisfy the conditions 
under this Section 1.3.5 to take possession of Confidential Information may participate in 
such meetings or teleconferences if they have executed a nondisclosure agreement with 
the IMM containing:  (i) an agreement not to take notes what would contain Confidential 
Information disclosed in such meetings or teleconferences and not to retain any materials 
the IMM may distribute at the meeting; and (ii) terms and conditions typical or customary 
to such agreement sufficient to bind individuals receiving Confidential Information 
pursuant to this Section 1.3.5 to maintain such information as confidential and not to 
Disclose the information to third parties. 

 



 

Southwest Power Pool, Inc. 
STRATEGIC PLANNING COMMITTEE 

Staff Report 
September 9, 2005 

 
Energy Policy Act/Impact on RTO-RRO Status 

 

Background 
The Energy Policy Act has been passed into law. There are provisions in this law that establish criteria for 
reliability organizations. An entity may be certified as an electric reliability organization if it meets the 
criteria including: 

 
“… has established rules that assure its independence of users, owners, and operators of 
the bulk-power system; while assuring fair stakeholder representation in the selection of 
its directors and balanced decision making in any committee or  subordinate 
organizational structure…”  (emphasis added) 

This provision potentially impacts SPP’s ability to serve as both a regional reliability organization and a 
regional transmission organization since it is the “operator” of the system. 

 
Analysis 
The reliability organization has two components: operating criteria and compliance. SPP has previously 
addressed the independence of the compliance function from the organization by requiring that it report 
directly to the Board of Directors. Because the organization has one Board of Directors with ultimate 
authority over reliability and operational issues, independence may be questioned. The issue now may 
have to be addressed through further changes in governance and functional responsibility.  

Considerations include: 

1. Designate a separate Board of Directors for the regional reliability organization, possibly the 
Markets and Operations Policy Committee or the Members Committee. 

2. Provide this new Board with authority over SPP Criteria changes. 

3. Provide this new Board with authority over the Compliance function. 

 

Action Requested 
Initial discussion of implications for SPP and possible actions to be taken, with further discussion at the 
October meeting, considering the following: 

• Should SPP be proactive, initiating changes as soon as possible, to address the arguments that 
may be coming? 

• Should SPP maintain the status quo until action is required? If we wait, do we limit our options? 



FERC Electric Reliability Organization 
Notice of Public Rulemaking 

Sections and Questions Relevant to SPP Application as a Regional Entity 
 

Charles Yeung 
Executive Director Interregional Affairs 

Southwest Power Pool 
September 4, 2005 

 
The excerpts (small type italics) included in this discussion paper are select questions of 
relevance to the Southwest Power Pool to successfully be approved as a Regional Entity 
(RE).  The RE will come under the authority of the Electric Reliability Organization 
(ERO) to administer reliability rules and to monitor and enforce compliance of those 
rules. 
 
Background 
 
Southwest Power Pool’s primary challenge in the success of its approval as a RE is it’s 
concurrent status as a FERC Regional Transmission Organization (RTO).  As an RTO, 
SPP performs functions such as the Reliability Coordinator, Transmission Provider, 
Transmission Planner, and Transmission Operator of the SPP system.  These functions 
are subject to compliance with ERO reliability standards which are intended to be 
enforced by the RE. There is industry concern that a RE must be able to administer 
compliance of standards without any perceived conflicts of interest.  SPP being an entity 
subject to compliance to the same standards it will be enforcing upon its members as well 
as itself, is perceived as being “in conflict”.  If SPP is denied its application as a RE, its 
members will have to seek alternative organization(s) to fulfill regional reliability needs.  
No other entity that intends to apply as a Regional Entity is an RTO nor performs 
operational/planning functions.  (ERCOT is an RTO and RE candidate with functionality 
similar to that of SPP. However, Texas state legislation mandates a single reliability and 
operational entity for the Texas ERCOT grid and ERCOT will likely not be denied 
application as RE). 
 
3. ERO Certification –  Sec 38.3 
 

40. Section 38.3(b)(2) provides that the applicant must document that it has  
established rules that assure its independence of the users, owners and operators of the  
Bulk-Power System while assuring stakeholder representation in the selection of its  
directors and balanced decisionmaking in any ERO committee or subordinate  
organizational structure. Pursuant to section 215(c)(2)(B) of the FPA,  
section 38.3(b)(2)also provides that such ERO rules allocate equitably reasonable dues,  
fees and charges among end users for all activities under this new reliability regulation.  
Section 38.3(b)(2)further provides that such ERO rules are to be fair and impartial  
procedures for enforcement of Reliability Standards through the imposition of penalties,  
including limitations on activities, functions or operations, or other appropriate sanctions.  

 
Since SPP operates the Bulk-Power System, documentation will have to be provided on 
how the operations staff is independent of the RE functions. These functions are 



primarily the monitoring and enforcement of reliability standards.  They also include the 
development of any region specific reliability standards. 
 
4. Approval of Reliability Standards - Section 38.4 
 

48. Proposed Section 38.4(b)(3) provides that the Commission will not defer to the  
ERO or a Regional Entity with respect to the effect of a Reliability Standard or  
modification to a Reliability Standard on competition. How should the Commission  
define “competition” in this context? Commenters are asked to provide examples  
regarding the effect of a Reliability Standard on competition. 

 
This does not directly affect SPP’s approval as a RE.  However, since SPP is also a RTO 
and facilitates a competitive market for its members, should SPP take a position on how 
the Commission should defer to reliability requirements that have been developed in a 
process where both reliability and market needs have been considered at a stakeholder 
level (MOPC) and approved by an independent Board?  SPP is the only RE applicant 
governed by an independent Board of Directors. 
 

56. We note that the bilateral principles specify that membership in the ERO should  
not be a condition for participation in the ERO’s reliability development process. We  
seek comments on whether membership in the ERO or a Regional Entity should not be a  
condition for participation in the ERO’s or a Regional Entity’s standards development  
processes. 

 
Are there any impediments for non-members to participate in standards development that 
are required under the SPP RTO? 
 
5. Enforcement of Reliability Standards- Section 38.5 
 

71. With the above discussion in mind, the Commission invites public comment on  
the following questions regarding penalties or sanctions for violations of reliability rules:  
 

1) What is the appropriate appeals process, if any, of an ERO or Regional Entity decision to 
impose a penalty? Would it be appropriate for the ERO or a Regional Entity with 
delegated enforcement authority to adopt enforcement, penalty and appeals processes 
similar to the SRO processes discussed above? Should appeals within the ERO be 
allowed before appeal to the Commission; should appeal of a penalty imposed by a 
Regional Entity be taken through the Regional Entity itself, with further appeal to the 
Commission; or should the appeal be through the ERO in the first instance, then to the 
Commission?  

 
2) Should the Commission approve a penalty range or guidelines before the ERO can levy 

any penalty or sanction for violations, and, if so, should the penalty range or guidelines 
for a violation be submitted for Commission approval at the same time that the 
corresponding Reliability Standard is submitted to the Commission for approval?  

 
3) Should a single monetary penalty be prescribed for a violation of a particular standard 

or should a schedule of monetary penalties be prescribed from which to select at the time 
of an infraction depending upon relevant circumstances such as the number of repeat 
offenses or length of time before adequate corrections are made to bring the violator into 
compliance?  

 



4) The Commission interprets section 316A of the FPA, as amended by Congress in the 
Electricity Modernization Act of 2005, as establishing limits on monetary penalties for 
violation of Reliability Standards that may be imposed by the ERO, Regional Entities and 
the Commission. The Commission seeks comment on this interpretation.  

 
5) Paragraph (d)(1) of proposed section 38.5 provides that the Commission will review a 

penalty on its own motion, or upon application of the entity that is the subject of the 
penalty. Should the Commission determine by rulemaking that certain categories of 
penalties should be automatically subject to Commission review? For example, should 
penalties above a certain dollar threshold automatically require Commission review?  

 
6) What types of nonmonetary penalties, if any, are appropriate?  

 
7) Who should receive, and what should be done with monies collected as monetary 

penalties? Should the monetary penalties collected by the ERO or Regional Entity be 
used to defray the cost of its enforcement program, or allocated to some other use? 
Would allowing the ERO or Regional Entity to use penalty money to fund an enforcement 
program create an appearance of impropriety?  

 
8) The Commission notes that the bilateral principles include a provision calling for 

rigorous audits by the ERO and Regional Entities to ensure the capability to comply with 
and actual compliance with the Reliability Standards. The bilateral principles also 
provide for the ERO to take steps to ensure that auditors are properly trained and that 
the same audit standards apply to all audits conducted by the ERO and Regional Entities. 
Should the proposed rule specify these audits requirements as part of the ERO 
certification requirements and the Regional Entity certification and delegation 
requirements?  

 
9) The Commission notes that the bilateral principles provide that RTOs and ISOs should 

not become Regional Entities, and that the Regional Entities should be distinct from the 
operators of the system, such as RTOs and ISOs. Should the proposed rule mandate this? 
What are the enforcement implications of an RTO or ISO that is a Regional Entity? Are 
there ways for an RTO or ISO to adequately separate its enforcement function from its 
ownership, use or operation of the Bulk-Power System to fully ensure the independence 
of the enforcement unit? What process should such an enforcement unit follow to insulate 
itself from its RTO or ISO organization so that it may undertake any enforcement actions 
that become necessary against the RTO or ISO? How would this comport with the 
requirements of section 215 of the FPA?  

 
SPP is a FERC approved RTO and its members voted to incorporate the Regional 
Reliability Council functions within the RTO.  SPP members believe this is the 
most efficient and effective way to address both market and reliability issues.  The 
proposed rule should not mandate the bilateral principle that RTOs and ISOs 
should not become Regional Entities.  If such a mandate exists, SPP members will 
have to seek RE services from a third party requiring additional expense to fund 
such an organization.  SPP members will also have to expend manpower and 
financial expense to participate in a separate entity/organization to develop 
regional reliability standards.  In April 2005, the SPP Board approved a plan to 
separate the reliability compliance manager and staff from the President and CEO 
of SPP and report directly to the independent Board.  SPP believes that this 
ensures all parties that the monitoring and compliance of reliability standards will 
not be influenced by either operations or market needs.  For audits and reviews of 
the SPP staff functions, a further level of insulation can be implemented by 



having SPP compliance staff recuse themselves from any direct participation on 
audit and review teams.  SPP believes its independent Board of Directors 
overseeing the activities of both the reliability and market functions, the 
NERC/NAERO ANSI accredited standards development process employed to 
develop all reliability standards, and the authority of the NAERO Board over the 
SPP compliance program, meets the requirements of section 215 of the FPA. 
 

10) Paragraph (e) of proposed section 38.5 states that the Commission may order 
compliance with a Reliability Standard and may impose a penalty if the Commission 
finds that the user, owner or operator of the Bulk-Power System has engaged or is about 
to engage in any acts or practices that constitute or will constitute a violation of a 
Reliability Standard. Should the Commission clarify in the rule that, in a situation where 
an entity is about to engage in an act that will constitute a violation of a Reliability 
Standard, Commission action will be in the form of a compliance order with the goal of 
preventing the violation from occurring; and further clarify that an entity that has 
engaged in an actual violation may be subject to both penalties and a compliance order? 
Are there situations that may warrant penalties where an entity is about to engage in 
activity that would violate a Reliability Standard but the activity was ultimately averted?  

 
11) Paragraph (g) of proposed section 38.5 requires that the ERO and all Regional Entities 

have in place procedures to notify the Commission of all violations and potential 
violations of Reliability Standards when the ERO or Regional Entity first notifies the 
user, owner or operator of the violation or potential violation. We seek comment on what 
confidentiality protections may be needed, particularly with regard to potential 
violations. For example, the Commission currently maintains confidential protection of 
other types of enforcement-related investigations pursuant to section 1b or our 
regulations, 18 C.F.R. § 1b (2005). Are similar protections needed here? 

 
6. Enforcement of Commission Rules and Orders –  Section 38.6 
 

75. Paragraph (b) of proposed section 38.6 provides that the Commission will periodically audit 
and review the ERO’s and Regional Entities’ compliance with the statutory and regulatory 
criteria for certification and delegation of functions, respectively.  
 
76. What mechanism of review and methods of oversight should be used to assure the Commission 
that the ERO or a Regional Entity is meeting its responsibilities for monitoring compliance with 
the Reliability Standards?  
 
Are there any measures SPP should offer the Commission beyond the NERC 
Compliance Program requirements? 

 
77. With respect to any monetary penalties levied directly by the Commission against the ERO or 
a Regional Entity for violation of the FPA, should the ERO or a Regional Entity be able to recover 
such penalties through dues, fees, or other charges?  
 
78. Section 215(e)(5) of the FPA provides that, “[t]he Commission may take such action as is 
necessary or appropriate against the ERO or a Regional Entity to ensure compliance with a 
Reliability Standard or any Commission order affecting the ERO or Regional Entity.” Since the 
ERO and Regional Entity provisions of the Electricity Modernization Act of 2005 are modeled on 
the SRO provisions of the securities law, and under those provisions, the Securities and Exchange 
Commission can impose monetary and nonmonetary penalties on SRO board members, should the 
Commission adopt the same approach with respect to the board members of the ERO and 
Regional Entities? 



 
If the Commission employs penalties1 similar to those used by the Securities and 
Exchange Commission, since SPP’s Board of Directors are also subject to FERC 
authority as an RTO, are there any issues SPP wants the Commission to consider? 

 
7. Delegation of Certain Electric Reliability Organization Authority to Regional Entities - 
Section 38.7 
 

83. Paragraph (e) provides that, if an entity seeking to enter into a delegation agreement is unable 
within 180 days after proposing a delegation agreement to the ERO  
to reach an agreement with the ERO, and it can demonstrate that continued negotiations  
with the ERO would not likely result in a delegation agreement within a reasonable  
amount of time, such entity may request that the Commission assign the ERO’s authority to 
enforce Reliability Standards within a region to such entity. Paragraph (f) requires that an 
approved Regional Entity shall periodically submit to the Commission an application to be re-
approved as a Regional Entity. 

 
84. In addition to seeking comments on the rules relating to the delegation of ERO  
authority to Regional Entities discussed above, the Commission seeks comment on the  
following related issues:  
 

(1) Should the Commission prescribe a size, scope, or configuration requirement for the 
Regional Entities? And, if so, what should it be?  
 
(2) What is the role of the Regional Entities in relationship to the ERO? 
 
(3) Beyond enforcement and the proposal of Reliability Standards to the ERO, what, if 
any, additional authority should the Regional Entities be given? 
 
(4) Should the ERO be required to submit a standardized form of delegation agreement 
concurrently with the ERO application that would delineate a uniform relationship 
between the ERO and all Regional Entities or should delegation agreements be tailored 
to the individual needs and circumstances of each region and the ERO and submitted for 
approval as they are executed by the parties? 
 
(9) Should the Commission set the standard by which Regional Entity applications to the 
ERO will be reviewed or should the ERO be allowed to determine this standard?  Given 
that section 215(e)(4) of the FPA requires that the ERO and the Commission shall 
rebuttably presume that a proposal for a Regional Entity organized on an 
interconnection-wide basis promotes effective and efficient administration of bulk-power 
reliability, should a higher standard apply to Regional Entities that are not organized on 

                                                 
1 Depending on the violation, the Sanction Guidelines provide for monetary sanctions up 
to $100,000, and in certain egregious cases, the NASD may consider a monetary sanction 
in excess of $100,000. Schedule A to the Sanction Guidelines specifies that violations are 
generally not subject to non-monetary sanctions when monetary sanctions of $5,000 or 
less are imposed. 15 The NFA Compliance rules provide for monetary fines not to exceed 
$250,000 per violation and the following non-monetary penalties: expulsion or 
suspension for a specified period from NFA membership; bar or suspension for a 
specified period from association with an NFA Member; censure or reprimand; order to 
cease and desist; and any other fitting penalty or remedial action not inconsistent with the 
NFA Compliance rules. 



an Interconnection-wide basis? What should the higher standard specify? Should a 
Regional Entity not organized on an Interconnection-wide basis have the burden to 
demonstrate that it has appropriate regional scope and configuration to promote 
effective and efficient administration of Bulk-Power System reliability?  
 
(11) Section 215(e)(4) of the FPA and proposed regulation section 38.7(c)(3) require that 
the ERO, when filing a delegation agreement, include a statement demonstrating that the 
agreement promotes effective and efficient administration of Bulk-Power System 
reliability. What standards, guidelines, measures or criteria should the Commission 
apply in determining whether a delegation agreement promotes effective and efficient 
administration of Bulk-Power System reliability? If the primary function of a Regional 
Entity is enforcement of Reliability Standards, in what ways will Regional Entities bring 
effective and efficient administration in the enforcement function? 
 
SPP provided a delegation document in its RTO compliance order.  The 
SPP Membership Agreement Attachment A outlines the functional 
responsibilities of SPP and its members.  NERC is also presently 
developing guidelines for a “Regional Reliability Plan” that each Regional 
Reliability Council will be required to complete and have on file at NERC 
to explain the functional responsibilities and authorities of entities.  
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