
UNITED STATES OF AMERICA92 FERC ¶ 61,088
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:   James J. Hoecker, Chairman;
       William L. Massey, Linda Breathitt,  
       and Curt Hébert, Jr.

Southwest Power Pool, Inc.      Docket No. ER00-2644-000
   

ORDER ACCEPTING AGREEMENT FOR FILING, SUSPENDING 
 AGREEMENT AND ESTABLISHING HEARING PROCEDURES 

(Issued July 27, 2000)
 

On May 31, 2000, the Southwest Power Pool (SPP) filed an unexecuted service
agreement (Unexecuted Service Agreement) with the Kansas Municipal Energy Agency
(KMEA), for long-term point-to-point transmission service under SPP's open access
transmission tariff (SPP OATT).  This order accepts for filing the Unexecuted Service
Agreement, suspends it, makes it effective subject to refund, waives the prior notice
requirement and establishes an effective date of May 1, 2000, as requested, and sets it for
hearing.   
 
Background
 

The Unexecuted Service Agreement is intended to accommodate two separate
requests of KMEA for transmission service.   KMEA's first request is to transmit 24 MW 
from the Grand River Dam Authority (GRDA) to a point of interconnection with Western
Resources, Inc. (Western Resources).  KMEA's second request is to transmit 15 MW from
GRDA to a point of interconnection with Kansas City Power & Light Company (KCPL).  
Both requests are for long-term firm point-to-point transmission service for ten-year terms
commencing May 1, 2000 and terminating May 1, 2010.   SPP explains that, upon receiving
the request from KMEA, SPP prepared first a System Impact Study (SIS) which indicated
that certain transmission system upgrades needed to be built to accommodate KMEA's
requests.  Subsequently, SPP prepared a Facilities Study (FS) which identified the costs and
time to complete the needed upgrades.  The FS indicated that the cost of upgrades would
exceed the point-to-point charges that would be assessed under the SPP OATT and, as
permitted under the SPP OATT, KMEA will be assessed the higher upgrade costs in lieu of
the point-to-point rate.  According to SPP, it and KMEA agreed that if KMEA would reduce
its demand for transmission service during the summer peak period in  2009, KMEA's total
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1SPP Filing, Transmittal Letter at p. 2.

2Id. at p. 3.

3Id. at p. 3, fn. 5.

charges for upgrades would be reduced from about $14 million to about $8.3 million
(however this would still exceed the point-to-point charges under the SPP OATT). 1 

SPP explains that it asked KMEA to provide a letter of credit in the amount of $5.2
million to cover the estimated engineering and construction costs of the transmission
upgrades, but KMEA did not agree.  At the request of KMEA, SPP then filed the
Unexecuted Service Agreement.   SPP requests waiver of the prior notice requirement, and
an effective date of May 1, 2000 for the Unexecuted Service Agreement.

SPP contends that the Commission should accept the Unexecuted Service
Agreement without modification because the requirement to provide the letter of credit is
consistent with the terms and conditions of the SPP OATT and with the pro forma tariff. 
SPP maintains that, pursuant to Section 19 of its OATT, it conducted an FS, and in that
study it made a good faith estimate of the cost to build facilities directly assignable to
KMEA.   In these circumstances, Section 19.4 of the  SPP OATT requires that the
transmission customer provide SPP with a letter of credit or other reasonable form of
security acceptable to SPP equivalent to the costs of new facilities or upgrades consistent
with the commercial practices as established by the Uniform Commercial Code. 2  SPP
also states that it is still engaged in conversations with KMEA in an attempt to resolve this
dispute and is willing to accept a third-party guaranty by a creditworthy business or
organization instead of a letter of credit. 3

  
Notice and Interventions

Notice of the filing was published in the Federal Register, 65 Fed. Reg. 37,538
(2000), with comments, protests and motions to intervene due on or before June 21, 2000.  
KMEA filed a timely motion to intervene and protest. 

 KMEA contends that an evidentiary hearing is appropriate because there are
disputed issues of material fact involved in this proceeding.  KMEA raises two major
concerns.  One is that SPP's proposed upgrade construction costs are unreasonable.   The
other is that SPP's requirement that KMEA tender a letter of credit is also unreasonable.

KMEA contends that the transmission construction costs are unreasonable in
several regards.  KMEA claims that the upgrade costs are excessive because: (1) the
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4KMEA's Protest at pp. 14 and 16.

5Id. at p. 16.

6SPP's Answer at pp. 6- 7, and fn. 9.

7SPP 's Answer at pp. 3- 4; SPP Filing, Form Service Agreement, p. 3 of 5.

upgrades would increase the capacity significantly more than is required to provide service
to KMEA; (2) pre-existing constraints in the region would require the upgrades of these
facilities even in the absence of KMEA's service request, and (3) some of the impacts
identified in the SIS are the results of factors unrelated to KMEA's service request (e.g.,
the installation of other new transmission facilities which cause an increase in the power
flows on the lines that KMEA is being asked to upgrade.).

KMEA also protests SPP's requirement that it provide a letter of credit to cover the
$5.2 million projected total engineering and construction costs associated with the new
transmission facilities.  KMEA claims that under Kansas state law, municipals must operate
on a cash basis and, because KMEA does not have $5.2 million of unsecured funds on hand
to back the letter of credit, the requirement for a  letter of credit violates this state law. 4 
KMEA further claims that it could not use tax-exempt bond financing to obtain proceeds to
back a letter of credit, because if SPP called the letter of credit, the funds would go to a
private utility for a private transmission system and not for a municipal purpose. 5

KMEA also claims SPP has not made available workpapers and data supporting the
need for the facilities.  Finally, KMEA requests a five-month suspension of the
requirement for a letter of credit and payment of construction costs.

On July 6, 2000, SPP filed a request for leave to answer KMEA's protest and an
answer ( Answer).  In SPP's Answer, SPP contends that the use of letters of credit is
common commercial practice.  SPP notes as well that the letter of credit requirement in
the SPP OATT is consistent with the Order No. 888 pro forma tariff.  SPP maintains that
KMEA has offered no credible reason why KMEA should receive special treatment.  SPP
notes that it could have rejected KMEA's application for service because of KMEA's
failure to complete the application by providing the required security. 6

SPP attached to the Answer the SIS and FS and states that studies have been provided
to KMEA.  SPP indicates that service started May 1, 2000. 7  SPP continues to rely on its
SIS and FS and their conclusions that transmission upgrades are needed to accommodate
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8SPP's Answer, Exhibit I, System Impact Study  at p. 1.

9Promoting Wholesale Competition Through Open Access Non-Discriminatory
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities
and Transmitting Utilities, 61 Fed. Reg. 21540 at 21,716 (1996) (see also the general
creditworthiness requirement of section 11 of the pro forma tariff.).

the 24 MW and 15 MW transactions sought by KMEA pursuant to the Unexecuted Service
Agreement. 8   

On July 19, 2000, KMEA filed a request for leave to reply to SPP's answer to
KMEA's protest and a reply.  KMEA's reply reiterates the positions it made in its protest.

Discussion

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,         18
C.F.R. § 385.214 (2000), the timely unopposed motion to intervene serves to make KMEA
a party to this proceeding.  We accept SPP's answer to KMEA's protest because it adds to
our understanding of the issues in this proceeding.  Rule 213(a)(2) of the Commission's
Rules of Practice and Procedure, 18 C.F.R. § 385.213(a)(2) (2000), prohibits an answer to
an answer unless otherwise permitted by the decisional authority. We deny waiver of Rule
213 with regard to KMEA's request for leave to reply to SPP's answer.  KMEA's reply adds
no new perspective to our understanding of the issues.

According to SPP, continued negotiations concerning the precise form of security
necessary to start construction may prove worthwhile.  We encourage the parties to
continue negotiations.  We note that the Order No. 888 pro forma tariff does provide that a
Transmission Provider, such as SPP, is entitled to some reasonable form of security,
including a letter of credit, as it constructs new transmission facilities to accommodate a
service request.  9  The SPP OATT is consistent in this respect with the pro forma tariff.  
SPP is entitled to some reasonable form of security for prospective transmission
construction for KMEA. 

We agree with KMEA that the record before us raises issues of material fact about
the reasonableness of the justifications and costs of the contemplated construction and that
such factual disputes are best resolved by an evidentiary hearing.  Accordingly, we will
accept the Unexecuted Service Agreement for filing, suspend it for a nominal period, to
become effective subject to refund, and set it for hearing.  We will grant SPP's request for
waiver of our notice requirement, 18 C.F.R. § 35.3 (2000), and grant its and KMEA's
request for an effective date of May 1, 2000 for transmission service for KMEA.  Until
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KMEA satisfies the security requirements of the SPP OATT, SPP is not obligated to
commence construction.

The Commission orders:

(A)   SPP's request for waiver of prior notice is hereby granted.

(B)   The Unexecuted Service Agreement is hereby accepted for filing and
suspended for a nominal period, to become effective on May 1, 2000, subject to refund as
requested.

(C)   Pursuant to the authority contained in and subject to the jurisdiction conferred
upon the Federal Energy Regulatory Commission by sections 402(a) of the Department of
Energy Organization Act and the Federal Power Act, particularly sections 205 and 206
thereof, and pursuant to the Commission's Rules of Practice and Procedure and the
regulations under the Federal Power Act (18 C.F.R., Chapter I), a public hearing shall be
held concerning the justness and reasonableness of the proposed Agreement, as discussed
in the body of this order.

(D)   A presiding administrative law judge, to be designated by the Chief
Administrative Law Judge, shall convene a prehearing conference, to be held within
approximately fifteen (15) days of the date of this order, in a hearing room of the Federal
 Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C.  20426.   Such
conference shall be held for the purpose of establishing a procedural schedule including the
date for submission of SPP's case-in-chief.   The presiding judge is authorized to establish
procedural dates and to rule on all motions (except motions to dismiss), as provided for in
the Commission's Rules of Practice and Procedure.

(E)   SPP is hereby informed of the rate schedule designations shown on the
attachment to this order.

(F)   We hereby deny KMEA's request for leave to file a reply to SPP's answer to
KMEA's protest.

By the Commission.

( S E A L )



Docket No. ER00-2644-000 -6-

David P. Boergers,
      Secretary.
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Attachment

Southwest Power Pool
Docket No. ER00-2644-000
Rate Schedule Designations

Effective Date: May 1, 2000

                                                      Description

(1) Service Agreement No. 358                                  Firm Point-to-Point
under FERC Electric Tariff,                                  Service Agreement with
First Revised Volume No. 3                                  Kansas Municipal Energy
                                                                                Agency

(2) Supplement No. 1 to                                               Specifications for Long-Term
to Service Agreement                                             Point-to-Point Transmission
No. 358 under FERC                                              Service
Electric Tariff, First Revised
Volume No. 3

      


