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Southwest Power Pool 

OVERSIGHT COMMITTEE MEETING 

December 11, 2007 

Embassy Suites Outdoor World, Grapevine, TX 

 
•  M I N U T E S  •  

Agenda Item 1 – Administrative Items 

SPP Chair Josh Martin called the meeting to order at 3:15 p.m. The following members were in 
attendance: Josh Martin (Director), Phyllis Bernard (Director), and Quentin Jackson (Director).  Staff in 
attendance included Stacy Duckett.  Guests included Richard Dillon and David Hodges (SPP); and Craig 
Roach (Boston Pacific).     

Mr. Martin referred to the draft minutes of the October 1, 2007 meeting and asked for corrections or a 
motion for approval (10/1/07 Minutes – Attachment 1).  Quentin Jackson moved to approve the minutes 
as presented.  Phyllis Bernard seconded the motion, which passed unopposed.   

Agenda Item 2 – Review of Past Action Items 

Stacy Duckett reviewed the Action Items report (Action Items - Attachment 2). 

Agenda Item 3 – Update on Current Activities 

Compliance Department 
David Hodges reviewed the quarterly activity report, highlighting the SPP Reliability Coordination NERC 
Compliance Audit (Compliance Report – Attachment 3).  SPP received a favorable report, and was found 
compliant on all matters.  He provided an update on efforts to provide assistance to SPP Registered 
Entities on development of their compliance programs.  This includes a presentation at the next 
Compliance Workshop in January. 
 
Market Monitoring Unit  
Richard Dillon reviewed the quarterly activity report for the Market Monitoring Unit (MMU Report – 
Attachment 4)).  He updated the committee on a Past Action Item:  calling of TLRs and Ramp Rates.  
Progress has been and will continue to be made on both issues.  SPP Staff is exploring other methods of 
enforcement including reliability/operating standards and/or tariff authority.   
 
External Market Advisor 
Craig Roach reviewed the quarterly activities of the External Market Advisor (EMA), including Agenda 
Item 6.  Assessment of SPP’s Market Monitoring Plan considered whether there are any market power 
issues (conclusion: none), and whether SPP market monitoring should be reporting on additional metrics 
(conclusion:  some to consider at this time, and some to consider for future).  A report will be provided at 
the January Board of Directors/Members Committee meeting, highlighting the role in promoting new 
entities to ensure market breadth and avoid concentration.  
 
Mr. Roach then provided an update on the estimation of benefits of EIS market task.  The MMU and 
Boston Pacific will discuss further refinement of a methodology.  Boston Pacific and the MMU will report 
on the methodology at the January Board of Directors meeting for feedback and any further direction 
regarding analysis.  



Compliance Committee Meeting 
December 11, 2007 

Agenda Item 4 – FERC Conference on Enforcement\ 

Stacy Duckett discussed the FERC Conference on Enforcement, highlighting portions of the 
Commission’s paper (FERC Conference Summary & Report – Attachment 5).  She also provided an 
update on the FERC audit.  The committee directed that Record Retention Policy development move up 
in priority. 

Agenda 5 – Organizational Effectiveness Survey Results 

The committee reviewed the Organizational Survey results. 

Agenda Item 6 – Market Monitoring & Mitigation Plans Report 

This item was covered under Agenda Item 3, the EMA quarterly report.    

Agenda Item 7 – External Market Advisor/2008 

Craig Roach introduced the contract proposal for 2008.  The group discussed and deferred to Executive 
Session. 

Agenda Item 8 – New Action Items 

New action items: 
• Provide a Market Monitoring Plan and a Market Power Mitigation Measure report at the January 

BOD/MC meeting. 
• Provide a Benefits of EIS Market methodology report at the January BOE/MC meeting. 
• Provide a status report on Record Retention Policy development at the March meeting. 

Agenda Item 9 – Future Meetings 

Future Oversight Committee meetings were confirmed as: 

Schedule for 2008: 

 March 27 Washington D.C. 
June 26 Chicago 
September 25 Hilton Head, SC  
December 8                                             Dallas   

The meeting adjourned at 5:00 p.m. 

Executive Session 

The committee provided direction to staff regarding the 2008 contract with Boston Pacific. 
 
Respectfully Submitted, 
 
Stacy Duckett 
Secretary 



    

Relationship-Based  •  Member-Driven  •  Independence Through Diversity 

Evolutionary vs. Revolutionary  •  Reliability & Economics Inseparable 

Southwest Power Pool, Inc. 
OVERSIGHT COMMITTEE MEETING 

December 11, 2007 
Embassy Suites Outdoor World, Grapevine, TX  

 
•  A G E N D A  •  

 
3:00 – 6:00 p.m. CST 

 

1. Administrative Items ............................................................................................... Josh Martin 

2. Action Items Report ............................................................................................ Stacy Duckett 

3. Update on Current Activities 

a. Compliance....................................................................................... David Hodges 

b. Market Monitoring Unit...................................................................... Richard Dillon 

c. External Market Advisor.......................................................................Craig Roach 

4. FERC Conference on Enforcement.................................................................... Stacy Duckett 

5. Organizational Effectiveness Survey Results..................................................... Stacy Duckett 

6. Market Monitoring & Mitigation Plans Report ........................................................Craig Roach 

7. External Market Advisor/2008 ....................................................... Stacy Duckett/Craig Roach 

8. New Action Items ............................................................................................... Stacy Duckett 

9. Future Meetings ..................................................................................................... Josh Martin 

Schedule for 2008: 

 March 27 Washington D.C. 

June 26 TBD 

September 25 Chicago  

December (Date TBD)      TBD 

                                                   1 of 64



 
Minutes No.13 

 
  

 

Southwest Power Pool 

OVERSIGHT COMMITTEE MEETING 

October 1, 2007 

DFW Hyatt Regency, Dallas, TX 

 
•  M I N U T E S  •  

Agenda Item 1 – Administrative Items 

SPP Chair Josh Martin called the meeting to order at 12:15 p.m. The following members were in 
attendance: Josh Martin (Director), Phyllis Bernard (Director), and Quentin Jackson (Director).  Staff in 
attendance included Stacy Duckett.  Guests included Jim Eckelberger (Director); David Hodges and Matt 
Harward (SPP); and Craig Roach (Boston Pacific).     

Mr. Martin referred to the draft minutes of the June 28, 2007 meeting and asked for corrections or a 
motion for approval (6/28/07 Minutes – Attachment 1).  Quentin Jackson moved to approve the minutes 
as presented.  Phyllis Bernard seconded the motion, which passed unopposed.   

Agenda Item 2 – Review of Past Action Items 

Stacy Duckett reviewed the Action Items report (Action Items - Attachment 2). 

Agenda Item 7 – FERC Fines Report 

Stacy Duckett reviewed the Summary of the FERC Penalty Assessments report (FERC Penalty Report – 
Attachment 3).  Following discussion, the group requested to receive this report at each quarterly 
meeting. 

Agenda 3 – Annual Assessment 

Stacy Duckett presented a draft of the revised Committee scope for consideration.  Following discussion, 
Mr. Jackson moved to approve the revised scope.  Ms. Bernard seconded the motion, which passed 
unopposed (Oversight Committee Scope – Attachment 4). 
 
The committee reviewed the Annual Assessment (Oversight Committee Assessment - Attachment 5).  No 
revisions were offered. 

Agenda Item 4 – ANOPR/Marketing Monitoring Comments 

Stacy Duckett reviewed comments for the ANOPR that SPP participated in with the IRC related to market 
monitoring.  Another item of discussion was the recent PJM order regarding the market monitoring 
function and independence.  The Committee asked to be kept up to date on these matters. 

Agenda Item 5 – Update on Current Activities 

Market Monitoring Unit 
Richard Dillon reviewed the quarterly activity report for the Market Monitoring Unit (MMU Report – 
Attachment 6).  Two primary concerns in regards to market operations today are: 
 

• Ensure the calling of appropriate levels of TLR 
• Ramp rates 
 



Compliance Committee Meeting 
October 1, 2007 

SPP staff is following up appropriately and beginning to see results.  Mr. Martin requested that Mr. Dillon 
provide an update and an appropriate recommendation for any mitigation measures at the next meeting. 
Mr. Dillon presented the revised Market Monitoring Inquiry Process (Inquiry Process – Attachment 7).  
Revisions reflect recent changes in the Committee scope, and clarification that the process is between 
the market monitors and the Committee/Board.  Ms. Bernard moved to approve the revisions as 
presented.  Mr. Jackson seconded the motion, which passed unopposed. 
 
External Market Advisor 
Craig Roach reviewed the quarterly activity report for the External Market Advisor (EMA) (EMA Report – 
Attachment 8). Boston Pacific is to provide an assessment of Market Monitoring and Mitigation Plans.  Mr. 
Roach presented the outline of an approach for consideration and concurrence.  The report will be 
provided at the meeting in Dallas on December 11. 
 
Mr. Roach discussed efforts related to the benefits calculation for the EIS Market.  The Committee 
requested that Boston Pacific continue to work on methodology; but not actual calculations and report at 
the December meeting.  SPP staff will assess members’ related activities and filing requirements and 
report as well. 
 
Mr. Roach presented a proposal for the 2008 scope of work for Boston Pacific.  The Committee will 
consider and provide direction to SPP staff. 
 
Compliance Department 
David Hodges reviewed the quarterly activity report for the Internal Compliance Department (Internal 
Compliance Report – Attachment 9).  The primary focus is Order 890 compliance.  In addition, the SPP 
Reliability Coordinator will undergo an audit in October.  Extensive preparations are being made by the 
compliance and operations staff.  Mr. Hodges requested feedback on any other information the 
Committee would like to receive at future meetings.   

Agenda Item 6 – EIS Market Update 

EIS Market updates were discussed during other presentations.   

Agenda Item 8 – Future Meetings 

Future Compliance Committee meetings were confirmed as: 

Schedule for 2007: 
 December  11                                   Dallas – immediately following the BOD/MC meeting 
   
Schedule for 2008: 
 March 27 Washington D.C. 

June 26 Philadelphia 
September 25 Chicago  
December                                          TBD 

Executive Session 

SPP staff and Boston Pacific are to bring a proposed 2008 scope of work to the December Oversight 
Committee meeting for review and approval. 
 
The executive session adjourned at 3:05 p.m. 
 
Respectfully Submitted, 
 
Stacy Duckett 
Secretary 
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Southwest Power Pool, Inc. 
OVERSIGHT COMMITTEE 

Pending Action Items Status Report 
December 4, 2007 

 

Action Item Date 
Originated Status Comments 

S. Duckett to revise committee 
scope to reflect new duties 
resulting from implementation of 
the Regional Entity 

6/28/07 Completed 

 

R. Dillon to provide update and/or 
recommendation on TLR and 
ramp rate issues 

10/1/07 Pending 
December 11 agenda item 
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Southwest Power Pool, Inc. 
COMPLIANCE DEPARTMENT 

Report to the Oversight Committee 
December 11, 2007 

 
Recent Activities 
 

Southwest Power Pool Reliability Coordinator Compliance Audit 
 

The on-site compliance audit of the Southwest Power Pool Reliability Coordinator 
(SPP RC) was conducted on October 29 - 31, 2007.  The audit team evaluated 
SPP RC compliance with fourteen reliability standards identified in the NERC 
2007 Implementation Plan for the period of the last twelve months or monitoring 
time frames specified in each reliability standard. The audit team also evaluated 
SPP RC progress with two CIP reliability standards.  The audit team interviewed 
sixteen SPP RC employees representing subject matter expertise and reviewed 
accompanying documentation presented as evidence of compliance.  Evidence 
was also obtained through primary control center and backup control center 
observation and or inspection. 
 
The findings of the audit are based on the state of compliance at the time of the 
audit and do not reflect past compliance activities or activities that will be 
completed in the future. The SPP RC provided evidence of compliance with all 
fourteen reliability standards that were audited.  There were no ongoing 
mitigation plans to be reviewed by the audit team.  The audit team found no 
possible compliance violations with any of the requirements audited. 
 
 Questionnaires received from neighboring entities were all favorable with 
respect to SPP RC. 
 
 
 

2007 Fall Compliance Workshop  
Standards Compliance Survey Results 

 
As part of the Fall 2007 Compliance Workshop Bill Wiley and David Hodges 
facilitated an open forum for compliance dialog and further provided participants 
with the opportunity to submit elaborated feedback via a compliance survey.  
There were 110 participants attending the Fall 2007 Compliance Workshop.  Of 
those who completed the survey, there were representatives from 11 municipals, 
4 IOUs, 4 independent generators, 4 cooperatives, 4 undesignated transmission 
owners and there were 4 individuals who did not identify themselves. The survey 
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focused on the need for entities within Southwest Power Pool’s (SPP) footprint to 
organize for discussion of compliance matters and asked participants to provide 
feedback as to what possible types of compliance training would be beneficial. 
 
Attached is an insert containing the Reliability Standards Acronyms. I hope 
this is helpful when reviewing the many different standards. 
 

Reliability Standards Acronyms 
 

BAL Resource and Demand 
Balancing 

NUC Nuclear 

CIP Critical Infrastructure 
Protection 

ORG Organization Certification 

COM Communications PER Personnel Performance, Training, 
and Qualifications 

EOP Emergency Preparedness 
and Operations 

PRC Protection and Control 

FAC 
Facilities Design, 
Connections and 
Maintenance 

TOP
Transmission Operations 

INT Interchange Scheduling 
and Coordination 

TPL Transmission Planning 

IRO 
Interconnection Reliability 
Operations and 
Coordination 

VAR Voltage and Reactive 

MOD Modeling, Data, and 
Analysis 

  

 
Compliance  
 
The compliance department continues to work through the gap analysis for Order 
890. We are waiting on NAESB to develop standards pertaining to many of the 
OASIS requirements. The NAESB standards are expected in January 2008. 
 
Audits 2008 
 
NERC has selected Southwest Power Pool for a reliability readiness evaluation 
to be conducted as part of NERC’s Reliability Readiness and Improvement 
Program from Monday, February 25, 2008 through Thursday, February 28, 2008.  
 
The Program was instituted by NERC and the industry following the blackout of 
August 14, 2003 to ensure that operators of the bulk power system can meet 
their reliability responsibilities and perform under emergency conditions. NERC 
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reliability readiness evaluations independently review the operations of all 
balancing authorities, transmission operators, and reliability coordinators in North 
America in addition to select transmission owners to determine their readiness to 
maintain safe and reliable operations and to strengthen the overall reliability of 
the North American bulk power system. These reliability readiness evaluations 
identify areas of excellence in operations and areas in need of improvement in an 
effort to champion the changes required to improve the reliability and 
performance of these entities. 
 

Readiness Evaluations vs. Compliance Audits 
 

• Compliance Audit 
o Reviews specifically; compliance with the Requirements of the 

Reliability Standards 
o Scope is not larger than what is required in the standards 
o Looks more at historical data and records and documentation of 

plans, programs, and procedures. 
 

• Readiness Evaluations 
o Reviews current status of entities overall operation 
o Makes an assessment of the entities operating ability and 

preparedness to address the next contingency 
o More forward looking – sets targets 
o Scope is much larger than Compliance Audit 

 
SPP RC – RRO Compliance Audit scheduled for October 20, 2008 through 
October 24, 2008.  
 
The ICT has a SERC Compliance Audit scheduled for November 3, 2008 through 
November 6, 2008.  
 
Future Activities 
 
SPP Compliance Workshop in Tulsa, OK on January 22-23, 2008. 
 
Provide assistance to members and registered entities regarding compliance. 
 
Participate in national forums 
 
NERC Compliance and Certification Committee 
 
OATI webCompliance Software being implemented for compliance tracking, 
monitoring, and standards updates. 
 
Work in conjunction with Center of Excellence 
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Respectfully submitted by: 
 
David H. Hodges 
Standards Compliance Manager 
December 03, 2007 
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Southwest Power Pool, Inc. 
MARKET MONITOR 

Report to the Oversight Committee 
11 December 2007 

Staffing 
The Market Development and Analysis department has outstanding offers for the 
position vacated by Patti Kelly (Analyst III) and three openings for 2008 (Engineer II, 
Analyst I, and Analyst II).  We continue searching for and interviewing personnel for the 
design function. 

Activity Update 
A summary of Market Monitoring contacts are as follow 

• Federal Energy Regulatory Commission (FERC) 
o Presentation to FERC Tariff staff from Carmel, IN about the market 

design and market monitoring function during November.  
o Requests from FERC have all been informational.  Typical contact would 

for an explanation of why there was significant price difference in the 
market.   

o Responses to FERC Audit request. 
• Market Participants 

o Request for information on prices spikes, data requests, information on 
proposed transmission tariff changes, and education on Offer Caps. 

o Three Market Participants were contacted in regards to the ramp rates on 
self-dispatch units.  Although significant improvement has been noted, it 
may be necessary to involve FERC. 

• Market Design 
o Questions on virtual trading, hubs, physical transmission rights, and day-

ahead trading. 
• Regulatory 

o  Filings with FERC regarding offer cap data and other Tariff cleanup.  
o  Responding to Arkansas Public Service Commission request for specific 

nodal prices.   
 

Infrastructure 
• The Offer Cap system had a loss of data due to the Daylight Savings Time 

change that impacted the market system for 30 minutes 
• Data warehouse proposals are under review with Data Services 
• The new Data Services group is fully staffed and providing valuable support in 

developing and accessing new data 
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Reports 
All FERC reports for September, October, and November were completed and filed with 
FERC on schedule.  The Monthly Metric reports have been well received by FERC staff 
and MWG members.  The most recent reports include Transmission market analysis; 
future reports will incorporate a rolling 12 months of data.  
 
  
Respectfully submitted, 
 
Richard Dillon 
Director, Market Development and Analysis 
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FERC CONFERENCE ON ENFORCEMENT SUMMARY 
Friday, November 16, 2007 

Docket No. AD07-13 
 

To Examine the Implementation of FERC’s Enforcement Authority as Expanded by the Energy Policy Act of 2005 
 
Opening Remarks by Members of the Commission  
 

• Chairman Kelliher (11/14/07 Statement) 
o Goals: 

 To restate the central rationale of FERC enforcement policy 
 To provide greater clarity to the regulated community & the public on how we approach 

enforcement 
 To identify the importance of developing strong compliance programs & discuss 

proposals directed at achieving greater compliance 
o Objective: 

 To achieve maximum compliance with regulatory requirements 
o Four areas of the enforcement policy where the Commission could better explain its approach: 

 1) Overall attitude toward the regulated community 
 2)  Due process currently afforded to subjects of investigations 
 3) Value of self-reporting & compliance programs 
 4) Principal factors governing the size of civil penalties 

o Options if a company persists in a weak commitment to compliance: 
 More frequent compliance audits 
 Onsite FERC staff presence until compliance approves to acceptable levels 
 Require senior executives to appear before the Commission at an Open or Closed 

Meeting to discuss poor compliance history (extreme case) 
o In 2007 FERC has entered into 12 settlements involving a total of $41.6 million in civil penalties 
o FERC has been reserved in the imposition of maximum penalties. 
o General Rule:  Maximum or near-maximum penalties are appropriate when serious harm was 

caused by the violation 
 May also be appropriate in the absence of serious harm, but where there was a serious 

risk of harm 
o Most important mitigating factor in size of a civil penalty:  Strength of a regulated company’s 

commitment to compliance 
o Moderate penalties appropriate: 

 Violation results in lesser harm 
 Violation involves a core regulatory requirement 

o The Commission should not impose a civil penalty for violations of ambiguous regulatory 
requirements 

 Commissioners accept their responsibility to be clear 
• Desire to be clear led to establishment of the no action letter process two years 

ago 
o Only 9 no action letter requests have been received 
o No action letters are currently limited to: 

 Standards of Conduct 
 Codes of Conduct 
 Market Behavior Rules 
 Anti-manipulation Rules 

o Commission can be flexible in negotiated settlements to encourage development of model 
compliance programs 
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 2

o Commission could also consider putting some settlement monies in an escrow fund & return 
funds if a regulated company avoids non-administrative violations for some period of time 

o Commission could offer guidance on compliance programs 
 Develop staff guidance document regarding key elements 
 Consider requests by individual companies to audit their compliance programs 

• Commissioner Wellinghoff 
o Supportive of the Chairman’s remarks 
o The orders speak for themselves 
o Very pleased that the Staff has put out this enforcement report  
o Consumer groups are relieved that the Commission can impose penalties 

• Commissioner Moeller 
o Could change the fundamental nature of this agency 
o Main objective should be compliance with existing rules & regulations 
o Has heard requests from the energy community for additional clarification on how the 

enforcement process works 
o There is confusion on our enforcement approach  
o Took over 49 years after the northeast blackout until this nation had the mandatory rules 

necessary  
• Commissioner Kelly 

o The Energy Policy Act implemented 2 new responsibilities:  
 Mandatory reliability standards 
 Enhanced penalty authority 

o Supportive of Staff’s enforcement report 
o Glad that we have made the information public – to give regulated community more insight into 

what FERC is doing 
o Offered thanks for the Energy Trade Associations Whitepaper (signed on by many); likes it 

• Commissioner Spitzer 
o Agrees with the Chairman’s points 
o Wants to add his own views in 5 separate areas: 

 1) EPACT 2005 Changes in how this agency conducts its business (change in philosophy 
– one of competition) 

• “The penalty authority is the icing on the cake of the theory of competition…” 
• Which means that markets have to be fair & competitive 
• Even though penalty framework has only been in existence for a year & a half, it 

is overdue 
• Adam Smith’s views on the righteousness of behavior – unfairness of rules on 

market conduct (several hundred years of history) 
• Harm to customer, market & system where there is misconduct 
• Should be understood in the context of competition 

 2) Guidance 
• Suggestions as to scope of no action letters 
• Establishment of a help desk 
• Ways to increase education of market participants 
• In areas where there is a specialized agency to deal with the law – having a 

cogentive area of law within the agency is better than having district court judges 
that share neither the expertise nor the interest in the subject 

 3) Culture of Compliance 
• Can’t put in a cookie cutter or make it formulaic 
• Lawyers & judges both hate mandatory sentencing, but they do not like being 

pigeon-holed, they like discretion 
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 3

• Being on the other side now, he supports the idea of considering equity & tiered 
penalties 

• Amnesty – very uncomfortable with this proposition 
 4)  The public’s faith & confidence in the gas & electric markets 

• Need to assure them that we are doing everything that we can & the markets are 
fair, & if the prices go up, they go up 

• Consumer groups do take comfort that FERC now has the authority to deal with 
misconduct & that it will not be tolerated 

 5) Due process & equity to the regulated community 
• Government, periodically, needs to forbear 
• A limited universe of cases at this point 
• Circumstances when appropriate to seek severe cases & other times for the 

Government to forbear from the collection of penalties for a bigger purpose 
• Commission needs to provide clear guidance when appropriate & not impose 

penalties where another approach is more fair 
• Would like to hear comments on warning or reprimand letters 
• Reciprocal responsibilities of the regulated community & the government 
• Where an allegation that is not supported by the evidence – responsibility by the 

Government to exonerate that entity 
 

The First Two Years of EPAct Enforcement  
 

• Susan J. Court, Director, Office of Enforcement 
o Active 
o Proactive 
o Reactive 
o Supportive 

• Some of the “untold story” is presented in the Staff’s report 
o Staff has attempted to provide insight on how it carries out its enforcement functions 
o The opening of an investigation is NOT automatic! 
o Even self-reported violations do not necessarily lead to an investigation 
o More than 70% of enforcements or investigations did NOT result in penalties 
o Enforcement Policy Statement 2 years ago – Goal of compliance 

• A “yet to be told story”:  Overseeing compliance with mandatory reliability standards 
o 8 Regional Entities will act as the “cops on the beat” 
o NERC as the 1st level of review 
o FERC as an appellate body 

 
Panel I:  Enforcement Policy – Broad Policy Perspective  
 

• William L. (Bill) Massey, Covington & Burling LLP 
o Two perspectives: 

 Former FERC Chairman (2 years) 
 Practitioner 

o Hard power – brute force, military action, economic sanctions, penalties 
o Soft power – education, transparency of goals, communication with the industry, persuasion, 

diplomacy 
o Both kinds of power are important for a Government in achieving its goals 
o Smart power – the appropriate balance between hard & soft power 
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o Encourages greater elucidation of the Commission’s policies 
 Help desks 
 More public workshops 
 Publication of guidebooks 

o There are some instances when market participants fall short 
 Would encourage the Commission to bolster market participants to self-report (they want 

to know the Commission will use its discretion) 
o Amnesty Program 

 Not a permanent thing, but something the Commission should consider 
o More transparent audit process 

 Letters of warning or reprimand 
o Due Process 

 Whether it is fair to the industry for FERC to be both judge & prosecutor 
 Separation of functions matter – enforcement staff now also tries the cases 
 It ought to be recalibrated in a way to be perceived by the industry as being fair 

o The Commission has an opportunity to achieve the smart power 
• Donald F. Santa, President, Interstate Natural Gas Association of America  

o Also speaks from two perspectives: 
 Former chairman 
 Now represents market participants 

o Ultimate success should be measured by the degree to which the clarity of rules & the 
enforcement process results in compliance 

o Comments on the natural gas industry 
o Encourages the Commission to issue a final rule in the Standards of Conduct Rulemaking 
o The Commission can count on the industry to do its best – thorough & effective internal 

compliance programs & ask that the Commission commit as well to continue to improve its 
enforcement program 

• Clifford (Mike) M. Naeve, Skadden, Arps, Slate, Meagher & Flom 
o One important benefit of this conference is that it has caused everyone to step back & ask what 

they really believe about enforcement & what should constitute a good enforcement policy 
o Some convergence on a great many principles 
o All would agree that the primary goal is to achieve maximum compliance 
o A great many tools available to the Commission to achieve compliance 

 Right to impose penalties 
 Education with respect to rules, clarification of rules 
 Compliance programs 
 Audits 

o Agreement that a mix of these tools should be used to achieve maximum compliance, but there is 
not yet an agreement on this mix 

o That there is not a consensus on this should not be a surprise to anybody: 
 1) A very complicated subject 
 2) Venturing into new territory – the Commission’s mission is changing 

o Most other enforcement agencies have had these types of responsibilities & tools for decades 
o If there are differences of opinion today, why do we have these differences of opinion? 

 Belief of how much enforcement can be achieved with sound compliance policies 
 If you believe perfect compliance is attainable – stiff penalties for each violation 
 If you believe perfection is not possible – shouldn’t penalize the unavoidable 

o Personal view on this issue:  Perfect compliance is NOT attainable 
 Assume high premium on compliance held by the General Counsel & Company President 

& have trained employees the best they can 
 Tremendous number of rules you have to apply with 
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 Those rules are numerous, complex & not readily transparent to everybody 
 Sometimes rules don’t make sense to everybody 
 Turnover employees – constantly have to retrain & refresh your workforce 
 We are really at the beginning of developing a compliance program 
 There are good training programs for some things (i.e. standards of conduct, EEI on 

market manipulation), but not for most of the regulatory concerns you are worried about 
 Not all employees need all kinds of training 
 The biggest obstacle is that most of these companies have hundreds or thousands of 

employees & these employees are humans & are not infallible 
o A good compliance program involves continuous auditing of your employees & the better your 

monitoring, the more problems you will uncover  
o In the long run this is the best thing 
o General rule:  The Commission should not impose penalties on individual violations, but should 

focus on the failure to achieve an overall acceptable level of compliance 
o The Commission should forbear at certain levels 
o Exceptions to this are the same as those noted by Chairman Kelliher 
o The white paper1 had a great many good ideas 
o Kelliher referred to “core regulatory requirements” – would be very helpful to the industry to list 

those 
o With respect to audits, would be helpful to publish a checklist ahead of time so they can do self-

auditing  before the Commission does it auditing 
o Advises clients to map out all requirements – top (10) would be things most likely to run afoul of 

(down to one) & on the other axis would be the penalties  
o Additional suggestions: 

 May have personnel on Commission staff that are compliance consultants – should be 
available to companies to help them develop compliance programs 

 Have seminars & informal meetings 
 Organize Commission compliance staff along regional lines 

o Issue of Amnesty 
 Instead of calling it amnesty, would say the level at which you are prepared to offer 

forbearance may be a little higher in the earlier years & people will not be quite as 
prepared for it, but you would not want them to be afraid to try 

 
Question & Answer Period 

 
Chairman Kelliher:  Outside of standards of conduct, where do you think the greatest ambiguity exists is in 
Commission rules? 
 
 Massey:  Trade Association is willing to prepare a list for the Commission 
 Santa:  Market manipulation, standards of conduct 
 Naeve:  Section 203, the QF rules, standards of conduct 
 
Kelliher (to Massey):  Reading the white paper, should only impose civil penalties where there is a combination 
of flagrance & serious harm – is that really what you believe? 
  

(Kelliher disagrees; something like a penalty schedule would be almost impossible for FERC but is 
more attractive in the reliability context) 

                                                 
1  Submitted to FERC November 14, 2007 on behalf of the American Gas Association, Edison Electric Institute, Electric Power 
Supply Association, Independent Petroleum Association of America, Interstate Natural Gas Association of America, Natural Gas 
Supply Association and Process Gas Consumers Group (Attached) 
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Panel II:  Enforcement Policy – the Practitioners’ View  
 

• Mark Hanafin, CEO, Shell Energy North America 
o Model compliance system 

• Barbara K. Heffeman, Schiff Hardin LLP 
o Two Issues: 

 1) Due Process (Procedures) 
• Attorney-Client Privilege 
• Need for an open-minded investigation 
• Not uncommon that related civil litigation is going on (private litigants have a 

very different agenda – concerned with a financial settlement) 
• Commission should be open to other types of settlement proceedings 
• Notice of Penalty & an Order to Show Cause – Order seems to adopt the 

allegations as preliminary findings of act –better procedures would be to set forth 
a very brief order that does not propose a penalty 

 2) Self-Reporting & Compliance 
• Paul Korman, Van Ness Feldman 
• Richard Meyer, Senior Regulatory Counsel, National Rural Electric Cooperative Association 

o Cooperatives are very much interested in having “a fair, tough, cop on the beat” 
o Fair = Appropriate use by the Commission of prosecutorial discretion 
o Tough = A significant penalty will be imposed when necessary 
o On the beat = The cop is just not sitting in the station house waiting for the crooks to show up 

• Mark Perlis, Dickstein Shapiro LLP 
• Andrew Wolfman, Thelen Reid Brown Raysman & Steiner LLP 

 
Question & Answer Period 

 
Chairman Kelliher:  Believes that Bangor is correctly decided--a violation of a clear regulatory requirement 
 
Panel III:  Enforcement of Reliability Standards  
  

• David W. Hilt, Vice President & Director of Compliance, NERC 
o Over 1,800 entities are now included in the compliance registry 

• Louise McCarren, CEO, Western Electricity Coordinating Council 
o Has filed written comments with FERC 
o 1) Challenge of uncertainty 

 Auditing process, self-reporting, hearings, standards, implementation of policies on 
penalties 

 Part & parcel of what we are doing right now 
o 2) Value of Time 

 Disparate results at the beginning, but a consensus will develop over time 
 Time will allow us to interpret these standards 

o 3) The Critical Importance of Communications 
 Welcomes open door policy & visits 

• Raymond J. Palmieri, Vice President & Director - Compliance, ReliabilityFirst Corporation 
o ReliabilityFirst is one of 8 Regional Entities & has 370 entities registered within its footprint 
o Over 350 self-reports received; less than half were accepted 
o The vast majority were from newly registered entities; mainly documentation issues 
o Is currently tracking 170 mitigation plans 
o Planning an aggressive compliance schedule in 2008 (over 60 audits, etc.) 
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o Chief issue in 2008:  Assessment of monetary penalties 
• Robert S. (Scott) Henry, Vice President, Electric System Operations, Duke Energy 

o Executive leadership is the critical first step 
o Lack of clarity, inflexible interpretations of standards, respective roles of FERC & NERC in 

monitoring enforcement 
o Best approach is to allow EROs & Regional Entities to exercise their responsibilities 

 
Question & Answer Period 

 
Chairman Kelliher:  Opinion of the top 3 reliability issues? 

McCarren:  Relay maintenance, vegetation & cyber security 
Hilt:  Vegetation, identifying & reporting potential sabotage events 

 
Chairman Kelliher (to Henry):  How does Duke’s compliance program compare to Coral? 

Structure:  Chief Compliance Officer sits on the executive sponsor team (includes Sr. executives) – 
contacts within each department as to direct responsibilities; line management knows what that 
department is supposed to be doing 

 
Commissioner Kelly:  What is going to be public/non-public in enforcement process? 
 Hilt:  Allegations & investigation materials are non-public 
  Notice of penalty becomes public 
  All violations become public on website 
  All settlement agreements will be public 
 Palmieri:  Audit reports will also be made public 
 
Commissioner Kelly:  Self-reports? 
 Hilt:  Doesn’t matter 
 
Commissioner Kelly:  Use of warning or reprimand? 

Hilt:  Not part of the overall program; alleged violation will either become a confirmed violation or 
dismissed 
 

Commissioner Kelly:  Use of mediation or alternative dispute resolution? 
McCarren:  Good practical tool to have 
Palmieri:  Not currently within written processes, but not prohibited either 

 
Commissioner Kelly:  Uncertainty as to standards – process in mind for how to clarify the ambiguities – up 
front – wait for alleged violation? 
 McCarren:  Mix of both, process is ongoing; “time is our friend” 
 Hilt:  Delicate balance 
 Palmieri:  Trying to work across all 8 regions to clarify 
 
Commissioner Kelly:  Review process from Regional Entities to FERC? De novo? 
 McCarren:  NERC has an appellate role 
 
Commissioner Kelly:  Advice for FERC on enforcement policies? 

Henry:  Because the rules are still unclear, it is hard to have a bright line enforcement approach; concern 
that there may not be a fairness associated 

 Palimieri:  Self-reporting is important, but the culture of self-assessment is critical 
 
Commissioner Spitzer:  Isolated violation & at-risk violation culture – a couple examples? 
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Palimieri:   (1) Vegetation outage (single event), but they can’t say the root cause of the 
breakdown/whether they need to change their program ; (2) late on 2 relays of 10,000 in maintenance 
schedule – what are they doing to manage it?  Caught up on schedule but did not evaluate the whole 
program 
Henry:  To a large extent you have to look at intent, focus on continuous improvement; if we are 
focusing on the 5%, we want to be careful with the 95% - to make sure we get the right incentives in 
place to self-report 
    

Commissioner Moeller (to McCarren):  Standards where there is a fair interpretation that could vary widely? 
(1) Under Emergency Operating Procedures to have an emergency operating plan (that everyone has to 

have their own plan); (2) Remedial action plan 
  

Commissioner Moeller:  Surprises? Positive/negative?   
 Hilt:  Positive - Since June, continue to see self-reporting; negative – still in the start-up mode    
            Palimieri:  Very positive - All the entities participating are engaged  
            Henry:  Positive - collaboration; surprise – looks like NERC & FERC are very much intertwined 
 
Commissioner Wellinghoff:  Communications - is there a mechanism where best practices are shared among the 
eight? 
           McCarren: Industry forum 
           Palimieri:  Monthly letter, seminars 
           Hilt:  Standards workshops on the national level (regions themselves hold the compliance workshops);  
           piece that may be missing is FERC’s perspective 
 
Commissioner Wellinghoff:  Why the concern between the role of FERC & NERC? 

Henry:  Industry had view up-front that FERC would give great deference, instead have seen increased 
involvement by FERC; natural skepticism associated with that 

 
Closing Remarks by Members of the Commission  
 

• Chairman Kelliher 
o Good ideas today – worth exploring; some ideas were in the white paper 
o 30-day comment period (as in Second Notice):  Request for comments focused on ambiguities in 

Commission regulations 
• Commissioner Kelly 

o How do we clear up that uncertainty in a meaningful way? 
o Staff’s enforcement report has gone a long way; hopes to continue with such reporting & forums 
o Will be looking at process in consideration of what was heard today 

• Commissioner Spitzer 
o Very productive; healthy tension; a two-way communication 
o Technology changes, market changes, the economy changes & sometimes there is a regulatory 

lag – enforcement process will change over time – an appropriate outcome  
o Plans to take a look at the white paper 

• Commissioner Moeller 
o Intrigued by procedures of other agencies & looks forward to the comments received 

• Commissioner Wellinghoff 
o Compliance & enforcement are increasingly important 

 
Note:  Today’s webcast will be archived by FERC & accessible for viewing at:   
http://www.capitolconnection.gmu.edu/ferc/ferc.htm. 
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“FERC has long had an enforcement program, but the focus of that program was changed 
dramatically by the Energy Policy Act of 2005, which granted us a greater role in market 
regulation, in preventing market manipulation and market power exercise, and in assuring 
bulk power system reliability.  The new law also gave us stronger enforcement authority 
through enhanced civil penalty authority. 

 
FERC has been exercising its new enforcement tools for two years, but the public results 
have been visible for only the past ten months.  This conference is a good opportunity to 
review these results, better explain our enforcement objectives and processes, and to 
consider possible changes in FERC enforcement policy that could improve compliance. 

 
My goals for this conference are, first, to restate the central rationale of FERC enforcement 
policy.  Second, to provide greater clarity to the regulated community and the public on how 
we approach enforcement, including our procedures, some of which are nonpublic, our 
philosophy towards self reports and compliance programs, and how we determine the size 
of civil penalties.  It is important that the regulated community and the public understand 
our priorities, standards and processes for enforcement.  Third, to identify the importance of 
developing strong compliance programs and discuss proposals directed at achieving greater 
compliance.   
 
The object of FERC enforcement policy is to achieve maximum compliance with regulatory 
requirements.  We can achieve greater compliance by taking steps to strengthen the 
compliance programs of regulated companies, by using our penalty authority to encourage 
compliance, and by being clear in our regulatory requirements.  Our goal is compliance, not 
the collection of civil penalties.  However, it is sometimes necessary to impose civil penalties 
in order to encourage maximum compliance. 

 
It is a personal priority for me as Chairman to strengthen compliance programs in the 
regulated community.  Actions we can take now to strengthen compliance will pay great 
dividends over time.   

 
To be clear, I do not expect perfect compliance.  I would expect some level of violations will 
occur even with a universally strong commitment to compliance by the regulated 
community.  However, if we can strengthen compliance programs we can reduce the 
number and seriousness of violations.   
 
Many aspects of our enforcement program are new and not particularly well understood by 
the regulated community and the public.  One of the goals of this conference is improved 
understanding of our enforcement philosophy, standards and processes.  There are at least 
four areas of our enforcement policy that may not be well understood and where I think we 
can do a better job explaining our approach.   First, our overall attitude towards the 
regulated community.  Second, the due process that is currently afforded to subjects of 
investigations.  Third, the value of self reporting and compliance programs.  Fourth, the 
principal factors that govern the size of civil penalties.   
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Attitude Towards the Regulated Community 
 
Chester Bowles was Administrator of the Office of Price Administration during the Second 
World War.  That office was responsible for controlling the price of consumer goods and 
rationing certain goods and Bowles confronted compliance challenges.  Bowles offered an 
interesting observation about the attitude of a regulated population towards compliance, 
namely that “20% of the regulated population will automatically comply with any regulation, 
5% will attempt to evade it, and the remaining 75% will comply as long as they think the 
5% will be caught and punished.” 
 
I have no reason to believe the dynamic we are facing at FERC is fundamentally different.  
If you accept that proxy, the question is what steps can FERC take to help the 95% of the 
regulated community that are trying to comply with our requirements, and how can we best 
assure the remaining 5% are caught and punished.  As a general matter, I would expect to 
see improved compliance if our regulatory requirements are seen as fair and if they are 
clearly stated.   
 
Our enforcement resources are limited, and we must exercise prosecutorial discretion.  We 
should focus our resources on those violations that cause serious harm, on violations that 
entail great risk of serious harm, on violations of core regulatory requirements, and on 
companies with the weakest compliance programs.  We should focus our enforcement 
resources on identifying and punishing those regulated companies that are resolved to 
evade our regulatory requirements, as well as sanctioning companies with weak compliance 
cultures.  This second class may well be composed principally of companies that are largely 
indifferent to compliance, rather than companies bent on evasion. 
 
 Due Process Afforded to Subjects of Investigations 
 
FERC is as committed to being fair as being firm in enforcement.  Fairness means providing 
due process to subjects of investigations and fairly considering their arguments.  Due 
process means many things, but includes disclosing in detail the bases for our investigation, 
our theory of the case, and our facts.  It also includes giving subjects a fair opportunity to 
respond before any public action is taken.   
 
Investigations start in a variety of ways.  Sometimes an investigation begins with an 
anonymous hotline call, sometimes by a tip from competitors.  Often, investigations start 
with incomplete information.  In the course of an investigation, enforcement staff 
sometimes discovers evidence of violations.  But we also shut down investigations when we 
are convinced that no violation occurred.  Over the past two years, we have closed a 
number of investigations on that basis.   
 
One of the challenges in implementing our enhanced enforcement authority is that only 
certain actions are public – most notably, those instances where we find a violation and 
assess a penalty.  But there are many instances where we close a non-public investigation 
or accept a self-report without assessing a penalty.  Those actions remain nonpublic for 
good reasons.    
 
I directed the Enforcement Staff to prepare an aggregated overview of our recent history in 
this area to give the regulated community and the public a better picture of how often we 
do not impose penalties or seek other remedies.  The Staff Report on Enforcement is a very 
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complete review.  As the report shows, although we have assessed penalties in 12 cases 
since last year, in the large majority of cases – both self reports and investigations we 
initiated – there was no civil penalty. 
 

Value of Self Reporting and Compliance Programs  
 
I am aware there are questions about how much value FERC places on self reports.  The 
short answer is that self-reports are very important, but they are often not enough, 
standing alone, to absolve the reporting company of a penalty.  Rather, self-reports are 
better understood as an essential component of a sound compliance program, not a factor 
that stands alone. 
 
For example, consider a hypothetical company that violates the law every day and is 
rigorous in reporting those violations every day.  In my view, such a company should not be 
rewarded for those self-reports, but rather should be viewed as suspect for not having a 
sound compliance program dedicated to reducing or eliminating the incidence of violations. 
 
It is therefore important that companies put in place strong compliance programs that have 
internal controls that reduce or eliminate the incidence of violations.  Once such a program 
is in place, if a violation nonetheless occurs and is detected as part of the compliance 
program (such as through internal audits), the violation should be self-reported.  It is the 
combination of a strong compliance program and self-reporting that provides a regulated 
company the best opportunity for avoiding a significant civil penalty, or perhaps avoiding a 
penalty altogether.  
 
Having said that, there is no question that FERC values self reporting; that is demonstrated 
by our treatment of self reports.  Self reporting results in lower penalties than would 
otherwise be the case; and failure to self report results in higher civil penalties.  As reflected 
in the Report on Enforcement prepared by Staff, 79% of self reports (45 out of 57) that 
have been resolved were closed without payment of a civil penalty, while 21% (12 out of 
57) have resulted in civil penalties - none of which have approached maximum penalty 
levels.  In other words, four out of five times a self report is resolved without payment of a 
civil penalty. 
 
As I indicated, however, even though there is value in self reporting, the value of self 
reporting diminishes if disconnected from efforts to improve compliance.  Going forward, in 
my view the single most important mitigating factor should be the strength of a regulated 
company’s commitment to compliance.  Self reporting is an element of a strong compliance 
culture, but by itself does not suggest a commitment to compliance – a company that self 
reports the same violation cannot be said to have a commitment to compliance. 
 
A strong commitment to compliance can lower what would otherwise be maximum penalties 
to moderate levels, or moderate penalties to no or minimal penalty levels.  As I stated 
earlier, some incidence of violations will occur, even by regulated companies with the 
strongest commitment to compliance.  If a regulated company with a strong compliance 
culture inadvertently commits a lesser violation and self reports it, they will have a strong 
basis to argue that there should be no penalty, particularly if there is no harm to the public.  
By the same token, a company with a weak compliance program that repeatedly violates 
the law can expect to receive a penalty, even if those violations are self-reported and even 
if harm to the public is small or nonexistent. 
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To illustrate, if two regulated companies commit identical violations, and the only distinction 
between the companies is the relative commitment to compliance, the proper outcome may 
well be that the company with the strong compliance culture pays no or minimal penalty, 
and the company with the weak compliance culture pays a civil penalty that may be 
significant.   
 
If a company persists in a weak commitment to compliance, there are other steps we can 
consider in addition to higher civil penalties.  We can make the company the subject of 
more frequent compliance audits.  We could consider establishing an onsite FERC staff 
presence until compliance improves to acceptable levels.  In an extreme case, we could 
require senior executives of a regulated company to appear before the Commission at an 
Open or Closed Meeting to discuss the company’s poor compliance history. 
  
If FERC is going to place great weight on the relative strength or weakness of a regulated 
company’s commitment to compliance, we must accept we have a duty to identify the core 
elements of a strong corporate compliance program.   We must be specific on what we 
consider the elements of a strong or weak compliance program.   
 

Greater Clarity on the Size of Civil Penalties 

 
We provided guidance on factors FERC would consider in the imposition of civil penalties in 
the October 2005 Enforcement Policy Statement.  This year, we have entered into 12 
settlements involving a total of $41.6 million in civil penalties.   We also have resolved 45 
self reports of violations without requiring the payment of any civil penalties.  All the 
settlements we entered into this year, as well as the two show cause orders we issued last 
July, are consistent with the Enforcement Policy Statement. 
 
In my view, the civil penalties imposed to date have been appropriate.  They reflect an 
enforcement philosophy that focuses its resources on violations that cause or threaten 
serious harm and on violations of core regulatory requirements.  They reflect an 
enforcement philosophy that waives civil penalties for innocent violations of lesser 
requirements where there is no material harm.   
 
In particular, FERC has been reserved in imposition of maximum civil penalties.  As 
indicated earlier, in 45 self reports, FERC imposed no civil penalties.  FERC has proposed 
maximum penalties in only two cases, both involving alleged market manipulation, namely 
Amaranth and Energy Transfer Partners.  In each case, maximum penalties were proposed 
for only one of the multiple alleged violations.  In none of the 12 settlements involving the 
payment of civil penalties, did penalties approach maximum or near-maximum levels.   
 
However, I accept there is a need to provide greater clarity to the regulated community and 
the public on when FERC is likely to impose maximum or near-maximum civil penalties, 
moderate penalties, and minimal or no penalties.   
 
To be clear, I do not believe all FERC regulatory requirements are equally important, nor 
that all violations are equally offensive.  That is borne out by our treatment of self reports 
where we imposed no civil penalty for innocent violation of lesser regulatory requirements.  
Violation of some regulatory requirements may result in maximum civil penalties, while 
others result in moderate, minimal or no penalties.  Let me offer some perspective on the 

_ ______________________________________________________________________ 
4 of 7 

 

                                                   23 of 64



Federal Energy Regulatory Commission 
November 14, 2007 
Chairman Joseph T. Kelliher 
AD07-13-000 
 
 
principal factors that should govern the size of civil penalties.   
 
As a general rule, maximum or near-maximum penalties are appropriate when serous harm 
was caused by the violation.  Harm should be the most important consideration in 
determining the size of a civil penalty.  That is consistent with the Enforcement Policy 
Statement issued two years ago.   
 
However, in some cases maximum or near-maximum penalties may be appropriate in the 
absence of serious harm, but where there was serious risk of harm.  For example, market 
manipulation is an offense that may often result in maximum penalties, even if the 
manipulative scheme is ultimately unsuccessful.  The enforcement and civil penalty 
provisions of the Energy Policy Act of 2005 were inspired in large part by the market 
manipulation that occurred during 2000-01.  Violations of certain reliability standards can 
also risk serious harm, such as cascading blackouts.  In both situations, it may be 
appropriate, depending on the facts, to impose maximum or near-maximum penalties for 
market manipulation or serious reliability violations even in the absence of serious harm.  
 
In my view, the most important mitigating factor in determining the size of a civil penalty 
should be the strength of a regulated company’s commitment to compliance.  If a regulated 
company has a strong compliance program, that argues for lesser penalties.  But the 
reverse is also true if a company has a weak compliance culture and demonstrates an 
indifference towards compliance.  A weak compliance culture could, in effect, become an 
aggravating factor if it results in repeated violations of the law.  In such a situation, higher 
penalties would be appropriate to sanction such a weak compliance culture.  
 
There are also situations where moderate penalties are appropriate.  For example, where a 
violation results in lesser harm, or where the violation involves a core regulatory 
requirement.  As I indicated, not all FERC regulatory requirements are equally important; 
some rules are core elements of our regulatory program.  For example, network 
transmission service is a core element of the open access transmission tariff, and the 
shipper must have title rule is a core element of our gas regulatory program.  Violations in 
these areas resulted in moderate penalties that did not approach maximum levels.   
  

Proposals to Improve Compliance with FERC Requirements 
 

If FERC demands compliance, we must be clear on the nature of our rules.  I accept that our 
regulatory requirements may not always be clear, and we have a duty to clarify ambiguous 
requirements.  As a general matter, we should not impose a civil penalty for violating a 
regulatory requirement that is ambiguous.  If in the course of its action on an investigation 
the Commission clarifies our regulatory requirement for the first time, we should give the 
regulated community an opportunity to come into compliance with our newly clarified 
regulatory requirement. 
 
We accept our responsibility to be clear in our regulatory requirements.  We rescinded 
Market Behavior Rule 2 in part out of concern that it would be unfair to have two different 
sets of anti-manipulation rules.  We held a technical conference on the Standards of 
Conduct rule last year to address concerns from the regulated community that this 
particular rule presented a compliance challenge.  The Standards of Conduct rulemaking 
initiated earlier this year was intended in part to address these compliance challenges.    
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The desire to be clear in our regulatory requirements led us to establish the no action letter 
process two years ago.  However, over the past two years we have received only nine no 
action letter requests.  It is not clear to me why there have been so few requests.  Perhaps 
the scope of no action letters is too limited.  Currently, no action letters are limited to 
Standards of Conduct, Codes of Conduct, Market Behavior Rules, and the Anti-Manipulation 
Rules.   
 
One option before the Commission is expanding the scope of no action letters to cover a 
broader range of FERC requirements.  For example, some in the regulated community have 
expressed interest in expanding the scope of no action letters to include our gas capacity 
release rules.   
 
We could also develop an alternative mechanism, such as interpretative letters, to address 
other issues, such as transactional matters under section 203 of the Federal Power Act or 
tariff interpretations.  There is some uncertainty in application of section 203 in the wake of 
changes to the Federal Power Act and repeal of the Public Utility Holding Company Act of 
1935.  We have attempted to address that uncertainty with the orders issued by the 
Commission last summer, but perhaps interpretative letters could provide a useful means to 
further clarify our requirements.   

 
Our goal is to achieve maximum compliance with FERC regulatory requirements.  I would 
like to discuss a number of proposals intended to help regulated companies achieve greater 
compliance.  As stated earlier, it is a personal priority of mine to strengthen the compliance 
programs of regulated companies.   
 
I recognize that developing model corporate compliance programs can be expensive.  For 
that reason, we can be flexible in our negotiated settlements to encourage the development 
of model compliance programs.  For example, instead of requiring that all settlement 
monies be paid in the form of civil penalties to the U.S. Treasury, we could allow some 
settlement funds to be used to fund model compliance programs. 
 
Normally, I would expect a settlement would involve the payment of some penalties to the 
U.S. Treasury.  However, we might be able to achieve more long-term good by allowing a 
portion of settlement monies to be used to strengthen compliance.  We could also consider 
putting some settlement monies in an escrow fund, and return funds if a regulated company 
avoids non-administrative violations for some period of time.   
 
If we are to insist on strong compliance programs, we should also be willing to provide 
guidance to the regulated community on the key elements of such programs.  We could 
offer that guidance in a number of ways, such as developing a staff guidance document 
regarding the key elements in a sound compliance program or considering requests by 
individual companies to audit their compliance programs.  The purpose of such an audit 
would be to identify the weaknesses in the compliance programs of regulated companies 
and propose improvements.  The company would be responsible for implementing any such 
improvements, as well as for future compliance.   
 
By offering these ideas, I want to emphasize that we are open to changes in enforcement 
policy that may help the members of the regulated community that are trying to comply 
with our requirements avoid violations.   
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I would like the views of the panelists on these proposals, and would like to hear your ideas 
on how we can strengthen compliance.   
   
 Conclusion 
 
In conclusion, the object of FERC enforcement policy is to achieve maximum compliance 
with regulatory requirements.  We expect compliance, but we are also willing to help the 
regulated community achieve improved compliance.   
 
In my view, the Commission has properly exercised its civil penalty authority this year.  We 
have reserved maximum penalties for the most serious alleged violations involving serious 
harm.  We have imposed moderate penalties for violations of core regulatory requirements.  
We have resolved lesser violations without imposition of civil penalties.   
 
However, this agency is a reform agency.  We are prepared to consider changes that will 
further the goal of achieving maximum compliance, and I have proposed a number of ideas.   
 
I look forward to hearing the views of my colleagues and the panelists.”  
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REPORT ON ENFORCEMENT 

I. Introduction 

On August 8, 2005, the Energy Policy Act of 2005 (EPAct 2005)1 went into 

effect, altering the regulatory role of the Federal Energy Regulatory Commission 

(Commission).  Among other things, EPAct 2005 increased the Commission’s maximum 

civil penalty authority to $1 million per day per violation, expanded the scope of the 

statutory provisions to which civil penalty authority applies, and gave the Commission 

express jurisdiction to prohibit energy market manipulation and to enforce reliability 

standards for the bulk transmission system.   

Congress acted in light of claims of price manipulation during the Western energy 

crisis of 2000-2001.  EPAct 2005 not only included stronger civil and criminal penalties 

to provide deterrents to violations, but also enacted a broad ban on market manipulation, 

and included provisions to increase transparency in energy markets.  Taken together, 
                                              

1 Energy Policy Act of 2005, P.L. No. 109-58, 119 Stat. 594 (2005). 

                                                   29 of 64



 

- 2 - 

                                             

these changes in the Commission’s authority in EPAct 2005 expanded the Commission’s 

reach in competitive energy markets and placed increased emphasis on monitoring 

natural gas and electricity markets.  By granting the Commission the ability to assess 

substantial civil penalties for virtually all violations of the Federal Power Act (FPA),2 the 

Natural Gas Act (NGA),3 and the Natural Gas Policy Act of 1978 (NGPA),4 Congress 

gave the Commission an important additional tool to enforce all of the statutes, orders, 

rules, and regulations it administers, and thus enhanced the Commission’s existing 

enforcement and compliance activities.   

In 2007, the Commission put the precepts of the October 2005 Policy Statement 

on Enforcement5 into practical effect.  Since January 2007, the Commission has issued 

twelve orders approving settlements that provide for payment of civil penalties under 

EPAct 2005, many of which resulted from self-reported violations.  The Commission also 

has issued two orders to show cause why civil penalties should not be imposed for 

alleged market manipulation.  Taken together, these orders illustrate the types of 

 

2 16 U.S.C. § 791a et seq. (2000). 
3 15 U.S.C. § 771 et seq. (2000). 
4 15 U.S.C. § 3301 et seq. (2000). 
5 Enforcement of Statutes, Orders, Rules, and Regulations, 113 FERC ¶ 61,068 

(2005). 
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violations for which penalties are appropriate, and the broad range of remedies available 

to the Commission. 

To provide context for the Conference on Enforcement Policy scheduled for 

November 16, 2007, staff is releasing this report, the purpose of which is to offer insights 

into the evolution of the Commission’s enforcement program, and to show how the 

Commission uses its enforcement tools to encourage companies to develop effective 

compliance programs and to deter and punish misconduct.  Staff also provides 

information on the process by which the Office of Enforcement handles self-reported 

violations, investigation of suspected violations, audits of compliance by regulated 

entities, and oversight of energy markets.6  

All information obtained in connection with an investigation by the Commission’s 

Enforcement staff is non-public unless the Commission acts affirmatively to make it 

public, such as by issuing an order.7  Because of the non-public nature of enforcement 

activity, this report presents necessarily general information on staff’s internal processes 

and investigations over the past two years to demonstrate that under the current 

 

6 Enforcement staff acts under the direction of the Commission and pursuant to 
delegated authority to conduct investigations under the Commission’s rules related to 
investigations.  18 C.F.R. § 375.314; 18 C.F.R. Part 1b (2007). 

7 18 C.F.R. § 1b.9 (2007). 
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enforcement program allegations of violations are pursued in a balanced manner, 

prosecutorial discretion is exercised in appropriate circumstances, and the Commission 

strikes the appropriate balance between firm and fair.  

II. EPAct 2005 Implementation  

A. Background 

The Commission oversees aspects of the electric, natural gas, hydroelectric, and 

oil pipeline industries in the United States as authorized by administering the FPA, NGA, 

NGPA, and the Interstate Commerce Act (ICA).8  In administering these statutes, the 

Commission has a number of enforcement tools at its disposal, including civil penalties, 

disgorgement, and the ability to condition, suspend, or revoke market-based rate 

authority, certificate authority, or other authorizations.9  The Commission’s power to 

fashion equitable remedies such as disgorgement of unjust profits is especially effective 

in offering relief to those who are harmed by an entity’s misconduct.10   

                                              

(continued…) 

8 Interstate Commerce Act, 49 App. U.S.C. § 1, et seq. (2000). 
9 113 FERC ¶ 61,068 at P 4. 
10 See Coastal Oil & Gas Corp. v. FERC, 782 F.2d 1249, 1253 (5th Cir. 1986); 

Consolidated Gas Transmission Corp. v. FERC, 771 F.2d 1536, 1549 (D.C. Cir. 1985); 
Gulf Oil Corporation v. FPC, 563 F.2d 588, 608 (3rd Cir. 1977), cert. denied, 434 U.S. 
1062, reh’g denied, 435 U.S. 981 (1978); Mesa Petroleum Co. v. FERC, 441 F.2d 182, 
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With respect to civil penalties, prior to EPAct 2005, the Commission could assess 

civil penalties of up to $11,000 per day per violation for violations relating to Part I and 

sections 211-214 of Part II of the FPA,11 and $5,500 per day per violation for violations 

relating to the NGPA.12  While all of the other remedial tools were available, the 

Commission lacked civil penalty authority for matters arising under the other sections of 

Part II of the FPA and under any sections of the NGA.13  This limited the Commission’s 

ability to address and deter violations of many of the statutes, rules, and regulations it 

administers. 

In EPAct 2005, Congress extended the Commission’s civil penalty authority to all 

provisions of Part II of the FPA and all provisions of the NGA, including any rule or 

order issued under these statutes.  Congress also increased the maximum per day, per 

violation penalty amount to $1,000,000 for violations of the NGA, NGPA, and Part II of 

 

187-88 (D.C. Cir. 1971); Niagara Mohawk Power Corp. v. FERC, 379 F.2d 153, 159 
(D.C. Cir. 1967). 

11 16 U.S.C § 823b(c) (2000).  The original statutory penalty of $10,000 was 
adjusted for inflation by 18 C.F.R. § 385.1602(b) (2003). 

12 15 U.S.C. § 3414(b)(6)(A)(i).  The original statutory penalty of $5,000 was 
adjusted for inflation by 18 C.F.R. § 385.1602(a) (2003). 

13 The Commission also has limited civil penalty and forfeiture authority for oil 
pipelines under ICA sections 6(10), 20(7), and 41(3), 49 App. U.S.C. §§ 6(10), 20(7), and 
41(3) (2000). 
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the FPA.14  Moreover, the Commission retains its authority to order disgorgement of 

unjust profits and has the ability to condition, suspend, or revoke market-based rate 

authority, certificate authority, or blanket certificate authority.  After EPAct 2005, the 

Commission has additional tools to encourage compliance with its statutes, rules, and 

regulations and to fashion the most appropriate and effective remedies and sanctions for 

each violation.   

B. Assuring Fairness in Enforcement 

The Commission has issued a number of orders implementing its new authority 

under EPAct 2005 and has provided guidance to the public on how the new authority will 

be incorporated into the Commission’s enforcement functions.  This has been a concerted 

effort on the part of the Commission to inform the public about the Commission’s 

                                              

14 Energy Policy Act of 2005, Pub. L. No. 109-58, §§ 1284(e), 314 (b)(1)(B), and 
314(b)(2), 119 Stat. 594 at 950 and 691 (2005), respectively.  Under FPA Part II, the 
Commission can assess a penalty “of not more than $1,000,000 for each day that such 
violation continues.”  FPA section 316A(b).  Under the NGA, the Commission can assess 
a penalty “of not more than $1,000,000 per day per violation for as long as the violation 
continues.”  NGA section 22(a).  Under the NGPA, the Commission can assess a penalty 
“of not more than $1,000,000” and “each day of violation shall constitute a separate 
violation.”  NGPA section 504(b)(6)(A) and (C).  There was no change to the 
Commission’s existing FPA Part I civil penalty authority, under which the Commission 
can assess civil penalties of up to $11,000 “for each day that such violation or failure or 
refusal continues.”  FPA section 31(c).  There was no change to the Commission’s ICA 
remedial authority. 
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approach to exercising its new authority, and to ensure that the Commission’s 

enforcement actions are fair. 

1. Policy Statement on Enforcement 

On October 20, 2005, the Commission issued its Policy Statement on 

Enforcement15 to “provide guidance and regulatory certainty regarding our enforcement 

of the statutes, orders, rules, and regulations we administer.”16  The touchstone of the 

Policy Statement is that the Commission’s enforcement will be “firm but fair.”17  Among 

other things, the Policy Statement explains how compliance factors into the penalty 

assessment process.  The Commission stressed that in employing its new civil penalty 

authority, it would consider mitigating factors when determining what remedies are 

appropriate for a particular violation.  While the Commission emphasized that it is 

seeking “[v]igorous and even-handed enforcement,”18 it also made it clear that 

compliance, self-reporting, and cooperation with the Commission are very important.  

The Commission stated that it would credit an entity for its internal compliance plans and 

                                              

15 See supra note 5. 
16 Id. at P 1. 
17 Id. at P 1, 28. 
18 Id. at P 17. 
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self-reporting of violations when determining what, if any, remedy would be appropriate 

for the violation.  Thus, the Policy Statement makes it clear that the Commission 

continues to value and encourage effective compliance.   

2. No-Action Letter Process 

On November 18, 2005, the Commission provided an opportunity for regulated 

entities to seek informal staff advice regarding whether a transaction would be viewed by 

staff as constituting a violation of certain orders or regulations.19  In the No-Action Letter 

Order, the Commission implemented a new procedure, supplementing existing staff 

consultation opportunities,20 by which an entity may seek informal staff advice whether 

staff would recommend no action regarding a particular transaction, practice, or situation 

related to Standards of Conduct for Transmission Providers, the Market Behavior Rules, 

the Prohibition of Energy Market Manipulation, or Codes of Conduct.  To date, staff has 

provided nine No-Action Letters regarding both electricity and natural gas transactions. 

3. Prohibition of Energy Market Manipulation 

On January 19, 2006, the Commission issued Order No. 670 adopting rules to 
                                              

19 Interpretive Order Regarding No-Action Letter Process, 113 FERC ¶ 61,174 at 
P 1 (Nov. 18, 2005), modified 117 FERC ¶ 61,069 (2006). 

20 See 18 C.F.R. § 388.104 (2007). 
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implement the provisions of EPAct 2005 prohibiting energy market manipulation.21  

Because EPAct 2005 was modeled on section 10(b) of the Securities Exchange Act of 

1934,22 the Commission modeled its anti-manipulation rule23 after SEC Rule 10b-5.24  

As the Commission explained, this was done to utilize the decades of precedent in 

securities litigation and adapt those precedents to the prohibition of market manipulation 

in wholesale natural gas and electricity markets, assisting market participants in 

understanding what is expected of them in their market dealings. 

4. Codifying Market Behavior Rules 

On February 16, 2006, the Commission, following through on the adoption of the 

new anti-manipulation rules in Order No. 670, rescinded Market Behavior Rules that 

were no longer necessary.25  Recognizing that EPAct 2005 provided a “catch-all” anti-

fraud provision, the Commission eliminated duplication and potential confusion about the 

                                              

21 Prohibition on Energy Market Manipulation, Order No. 670, 114 FERC ¶ 
61,047 at P 2 (Jan. 19, 2006). 

22 15 U.S.C. § 78j(b) (2000). 
23 18 C.F.R. Part 1c (2007). 
24 17 C.F.R. § 240.10b-5 (2007). 
25 Investigation of Terms and Conditions of Public Utility Market-Based Rate 

Authorizations, 114 FERC ¶ 61,165 (2006) (electric sales); Amendments to Codes of 
Conduct for Unbundled Sales Service and for Persons Holding Blanket Marketing 
Certificates, Order No. 673, FERC Stats. & Regs. ¶ 31,207 (2006) (natural gas sales). 
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behavior expected of market participants by prospectively rescinding the previous 

prohibition on manipulation.26  The result is one uniform and clear standard for market 

manipulation in Order No. 670 against which all entities will be judged.  At the same 

time, the Commission codified certain Market Behavior Rules that remained important, 

such as the requirement to follow organized market rules and not to make false or 

misleading statements to the Commission.27

5. Procedures for Contested Audits 

On February 17, 2006, the Commission issued Order No. 675 to expand 

procedural protections for certain persons subject to non-financial audits who dispute 

findings or proposed remedies in draft audit reports.28  The enhanced procedures, 

including under certain circumstances trial-type procedures, are comparable to those 

available in financial audits.  In addition, the Commission discussed the role of audits in 
                                              

26 Investigation of Terms and Conditions of Public Utility Market-Based Rate 
Authorizations, 105 FERC ¶ 61,218 (2003), reh’g denied, 107 FERC 61,175 (2004) 
(electric sales); Amendments to Blanket Sales Certificates, Order No. 644, 105 FERC ¶ 
61,217 (2003), reh’g denied, 107 FERC ¶ 61,174 (2004) (natural gas sales). 

27 Conditions for Public Utility Market-Based Rate Authorization Holders, Order 
No. 674, FERC Stats. & Regs. ¶ 31,208 (2006) (codification of Market Behavior Rules 1, 
3, 4, and 5 for electric market-based rate sellers). 

28 Procedures for Disposition of Contested Audit Matters, Order No. 675, FERC 
Stats. & Regs. ¶ 31,209, order on reh’g, Order No. 675-A, FERC Stats. & Regs. ¶ 31,217 
(2006). 
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the Commission’s enforcement program. 

6. Process for Assessing Civil Penalties 

On December 21, 2006, the Commission issued an administrative statement 

providing a comprehensive review of the statutory requirements associated with the 

imposition of civil penalties under Parts I and II of the FPA, the NGA, and the NGPA.29  

Each statute is somewhat different, and the Commission outlined the process it would 

follow in assessing civil penalties under each of the statutes.  The Penalty Process Order 

not only sets forth the penalty assessment process, but also explains the rights of the party 

against whom the Commission may propose to assess a penalty, and explains the 

administrative and judicial procedures to be provided in each case.30

III. Division of Investigations Activities 

EPAct 2005 increased both the Commission’s jurisdiction and its penalty 

authority, thereby increasing the importance of the Commission’s enforcement program.  

                                              

29 Statement of Administrative Policy Regarding the Process for Assessing Civil 
Penalties, 117 FERC ¶ 61,317 (Dec. 21, 2006) (Penalty Process Order).   

30 Certain aspects of the procedures for assessing civil penalties have been 
challenged by Energy Transfer Partners, L.P. (ETP), in an on-going order to show cause 
and penalty assessment matter in Docket No. IN06-3-002.  That matter is currently 
pending before the Commission.   

                                                   39 of 64



 

- 12 - 

                                             

Given the scope and reach of the Commission’s enforcement authority, it is important for 

the public to have an understanding of how the Office of Enforcement’s (OE) Division of 

Investigations (DOI) resolves self-reported violations and initiates and pursues 

investigations of possible violations.   

The Commission’s regulations allow Enforcement staff to conduct investigations 

relating to any matter subject to the Commission’s jurisdiction.31  The DOI staff initiates 

investigations from information received through a variety of sources, both internal and 

external.  Internally, DOI may receive information through OE’s Division of Audits, 

OE’s Division of Energy Market Oversight, other Commission offices, or from the 

Commission itself.  Indeed, DOI may be the source of an investigation based upon 

information learned, for example, in the course of another investigation.  Externally, DOI 

may receive information from a self-report, the Enforcement Hotline, a referral from a 

Market Monitoring Unit for an Independent System Operator or Regional Transmission 

Organization, a tip, a complaint, or a referral from another government agency.  All 

 

31 18 C.F.R. §§ 1b.3 and 375.314 (2007).  Under the Commission’s regulations 
governing investigations, DOI staff can conduct a preliminary investigation or, if 
compulsory process is required, seek an order from the Commission commencing a 
formal investigation.  See 18 C.F.R. §§ 1b.5 and 1b.6 (2007).  Except for the subpoena 
authority available to staff in a formal investigation, preliminary and formal 
investigations are handled in the same manner.   
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information and documentation received during an investigation, as well as the existence 

of an investigation, is treated as non-public; under the regulations as noted, only the 

Commission can authorize the public disclosure of the existence of an investigation or 

information obtained during an investigation.32   

A. Exercise of Prosecutorial Discretion  

1. Prior to Beginning an Investigation 

Prior to beginning an investigation, DOI reviews the information received 

regarding the potential violations or suspicious activity.  In many instances, DOI consults 

publicly or commercially available sources of data or Commission staff experts to gain a 

better understanding of events surrounding the activity being reviewed.  In some 

situations, this review provides an explanation of the activity or otherwise indicates that 

no further inquiry is needed.  Indeed, in many circumstances companies are never 

contacted or informed that there was an allegation that the company had engaged in 

improper activity.33   

In other situations, DOI contacts the entity involved in the alleged violation or 
                                              

32 18 C.F.R. § 1b.9 (2007). 
33 If the violation is self-reported, of course, DOI staff discusses the nature of the 

violation with the company in the course of receiving the self-report. 
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suspicious activity to obtain information first-hand.  Often this information assists DOI in 

learning about the events and determining what happened and what role different persons 

played in the events, which enables DOI to determine whether an investigation is 

warranted.  Not all such matters are opened as investigations.  On the other hand, there 

are instances in which DOI proceeds immediately with an investigation and sends data 

requests to obtain information and documents to review.   

Deciding how to resolve a matter or whether to initiate an investigation involves 

the exercise of prosecutorial discretion.  Among the factors taken into account are the 

following: 

 Nature and seriousness of the alleged violation 
 Nature and extent of the harm, if any  
 Efforts made to remedy the violation 
 Whether, if known, the alleged violations were widespread or isolated  
 Whether, if known, the alleged violations were willful or inadvertent 
 Importance of documenting and remedying the potential violation to advance 

Commission policy objectives 
 Likelihood of the conduct reoccurring 
 Amount of detail in the allegation or suspicion of wrongdoing 
 Likelihood that staff could assemble a legally and factually sufficient case 
 Compliance history of the alleged wrongdoer 
 Staff resources 

 
2. Prosecutorial Discretion in Practice—Self-Reports 

Illustrative of the exercise of prosecutorial discretion in deciding when to begin an 
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investigation is the fact that 37 of the 74 self-reports of violations received since October 

2005 have been closed without conducting an investigation or imposing a sanction.  Five 

self-reports are still in the initial stage of review.  Of the 32 self-reports for which 

investigations were opened, eight were closed without further action, 12 were settled with 

the payment of civil penalties, and 12 are still pending as investigations. 

 

DOI reviews each self-report to determine whether the matter is of sufficient 

gravity to open an investigation, or whether the matter may be disposed of with 

correction and compliance.  Often, DOI staff determines that the self-reported matter is a 

violation of a minor nature and does not warrant an investigation, such as where the 

company brings its conduct into compliance and/or voluntarily undertakes increased 

internal procedures, training, and oversight to prevent the reoccurrence of the 

misconduct.  In these situations, staff resolves the self-report without considering civil 

penalties or monetary sanctions.  However, even minor violations could merit further 
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investigation if DOI is unable to determine if the company fully intends to bring its 

conduct into compliance and undertake enhanced internal procedures, training, and 

oversight, as may be necessary to prevent the reoccurrence of the violation.  Examples of 

first-time self-reported violations which were closed with no action include: 

 Incidental disclosure of confidential information in violation of the Standards 
of Conduct where no use was made of the information 

 Failure to update or post organizational charts as required by the Standards of 
Conduct 

 Failure to file interlocking position/Form 561 filings34 
 Failure to comply with provisions of a prior settlement 
 Minor violations related to market-based rate authorizations  
 Failure to make certain filings required by the regulations  
 Failure to post required information on websites or OASIS 

 

The types of self-reported violations resolved without the need for an investigation 

are graphically illustrated below: 

 

 

34 The filing requirements for authority to hold certain interlocking positions, 
found in 18 C.F.R. Part 45 (2007), arise from section 305 of the FPA, 16 U.S.C. § 825d 
(2000).  Civil penalty authority does not extend to the provisions of section 305 of the 
FPA.  16 U.S.C. § 825o-1, amended by Energy Policy Act of 2005, Pub. L. No. 109-58, § 
1284(e), 119 Stat. 594, 980 (2005). 
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It is important to recognize, however, that not every violation falling into one of 

these categories means that an investigation will not be opened or that a sanction will not 

be imposed.  Rather, in these instances, staff determined that the total circumstances 

warranted not proceeding with an investigation.  In other instances, the particular facts 

may warrant opening an investigation to confirm the information provided in the self-

report and to obtain additional information concerning the scope, seriousness, and effect 

of the violations.  In that regard, the way a company presents a self-report can materially 

assist Enforcement staff in deciding whether the matter can be closed on the basis of 

corrective actions taken or whether the matter warrants opening an investigation.   

Enforcement staff’s experience since the issuance of the Policy Statement is that a 

good self-report will give staff prompt notice that the company is reviewing a compliance 

problem, and an expected timeframe for a full report on the matter.  While the time to 

complete a review may vary depending on the nature and complexity of the issues, and 
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whether the company performs its review using company personnel or bringing in outside 

counsel or consultants, in good self-reports the company keeps Enforcement staff timely 

apprised of the progress made.   

Enforcement staff finds it helpful if the self-report is submitted in writing, along 

with copies of documents relevant to the matter being reported and sufficient information 

for Enforcement staff to understand the circumstances of how and why the violation 

occurred, along with the identity of the key personnel involved in the violation.  Good 

self-reports also detail the steps taken to cure the violation and to prevent any recurrence.  

In addition to the written report, Enforcement staff finds that an in-person meeting to 

discuss the reported violations is a valuable way of informing staff and giving staff an 

opportunity to explore the facts. 

Enforcement staff also learns of possible violations through the Enforcement 

Hotline.  The Hotline provides a confidential means for any person to bring information 

concerning violations to the attention of Enforcement staff.  DOI staff will review the 

information received through the Hotline, similar to the review staff conducts in the case 

of a self-reported violation.  In some instances, DOI staff resolves the Hotline matter 

without recommending any sanction, even where a violation has occurred.  If the 

information points to a violation of sufficient gravity, however, DOI staff will conduct an 

investigation of the matter reported.  For example, the show cause proceeding against 

Energy Transfer Partners pending before the Commission began as the result of a Hotline 
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call.35   

B. Investigation Process 

In instances when DOI staff opens an investigation, whether pursuant to a self-

report or otherwise, the Commission is notified and DOI staff pursues the facts through 

normal discovery methods of data requests, document production, interviews, and 

depositions.  The time required will, of course, depend on many factors, including the 

complexity of the facts and the type of alleged violations.  During this process, DOI staff 

stays in contact with those being investigated.  Typically in the course of an investigation 

staff and the company will meet on one or more occasions to discuss the matters being 

investigated and the relevant facts, data, and analysis.  Ultimately, staff may determine 

that no violation occurred, or may conclude that the evidence is insufficient to warrant 

further investigation, or that based on all of the circumstances no further action is 

warranted.  If so, staff notifies the company that the investigation is closed, and discusses 

with or otherwise advises the Commission of its decision. 

If staff reaches the conclusion that a violation occurred, staff shares its views, 

including both the relevant facts and its legal theories, with the company.  This may be 

                                              

35 See Energy Transfer Partners, L.P., 120 FERC ¶ 61,086 (2007). 
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done either orally or in writing, and staff will provide the company with an opportunity to 

respond and to furnish staff with any additional relevant information before staff 

confirms its conclusion.36  This exchange can result in new and relevant information 

being provided to staff, upon which staff may reconsider its view of the matter.  In some 

situations, this process has resulted in staff closing an investigation without seeking 

sanctions, or substantially altering staff’s position with respect to the appropriate 

sanction. 

In short, DOI staff candidly discloses its theory of the case and makes every effort 

to be sure it has all the facts and has considered the company’s views fully before staff 

makes any recommendation.  Where DOI staff reaches a conclusion that a violation has 

occurred but the company continues to maintain that there is no violation, the company 

may be given the opportunity to make a submission directly to the Commission prior to 

action being taken against the company.37  Only after completing a full exchange of facts 

and views with the company does staff recommend that the Commission issue an order to 

show cause. 

 

36 A company can submit statements and documents at any time during the course 
of an investigation to explain its position or to provide information relevant to the matter 
under investigation.  18 C.F.R. § 1b.18 (2007). 

37 18 C.F.R. § 1b.19 (2007). 
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Staff keeps the Commission apprised of the progress of investigations and 

settlement negotiations.  Settlement negotiations with staff provide the company with still 

another opportunity to make its views known and may involve several meetings.  When 

staff and the company are able to agree in principle on the terms of the settlement, staff 

prepares a stipulation and consent agreement, but receives input from the company.  The 

settlement is then submitted to the Commission for approval. 

C. Disposition of Investigations Since October 2005 

Since October of 2005, Enforcement staff has closed or completed action on 64 

investigations.38  Of the 64 investigations, 47 were closed without any action taken, that 

is, without sanctions.  In 25 instances, there was insufficient evidence of a violation, and 

in the remaining 22 instances staff found a violation but closed the matter without a 

sanction.  Of the remaining investigations, 15 have resulted in 13 settlements39 involving 

the payment of civil penalties or other monetary remedies, the filing of compliance plans, 

                                              

38 Enforcement staff is committed to prompt action on matters it investigates.  
Approximately 75 percent of investigations are completed within one year.  Twenty of 
the 64 investigations were self-reports that were converted into investigations and 
ultimately settled or closed with no action.     

39 The order accepting the settlement in In Re Entergy, Inc., 118 FERC ¶ 61,027 
(2007), resolved three separate investigations of violations self-reported by Entergy.   

                                                   49 of 64



 

- 22 - 

and other remedial steps,40 and two investigations have resulted in show cause orders.41  

It is significant that more than 70 percent of OE’s investigations have not resulted in 

penalties, even though in almost half of those investigations staff found a violation.  Staff 

frequently exercises judgment to resolve more minor infractions with voluntary 

compliance measures rather than penalties. 

The following table summarizes the investigations closed since October 2005: 

 

                                              

40 Twelve of the settlements since October 2005 include civil penalties resulting 
from EPAct 2005 authority.  These settlements are listed on Appendix A.  The other 
settlement in this period is a settlement of a hydroelectric matter under FPA Part I civil 
penalty authority, AmerenUE, 117 FERC ¶ 61,001 (2006). 

41 Amaranth Advisors LLC, 120 FERC ¶ 61,085 (2007); Energy Transfer Partners, 
L.P., 120 FERC ¶ 61,086 (2007). 
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Matters investigated by staff but closed without action fall into many categories.  

Some are allegations of a serious nature, such as market manipulation, but are 

investigations in which staff concludes no manipulation occurred.  In others, there is 

insufficient evidence to proceed, or ambiguity as to the requirement which was allegedly 

violated.  Other investigations present issues where significant Commission goals or 

policies are not implicated and no demonstrable harm occurred.  In such investigations, 

staff frequently closes investigations after action by the company to remedy the violation 

and to take steps to assure future compliance.   

For example, in one instance staff investigated whether certain market participants 

were in violation of the provisions of an organized electricity market tariff.  The 

investigation revealed that the tariff provision was not enforceable as written, although 

the conduct with which the provision was concerned was undesirable.  Enforcement staff 

brought this to the attention of the organized market operator, which responded by filing 

a tariff change to solve the problem prospectively.  Another example involves a company 

that operated certain gas facilities in two states in such a way as to fall within the 

Commission’s jurisdiction under the NGA, but the company did not have a certificate of 

public convenience and necessity.  The company made the appropriate filings with the 

Commission to clarify its jurisdictional status, and staff closed the matter without seeking 

sanctions. 

The following are examples of matters which have been investigated and in which 
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violations have been found, but as to which staff determined not to recommend a penalty: 

 Errors by pipelines in posting available capacity on their websites or EBBs 
 Disclosure of confidential information in violation of the Standards of 

Conduct and as to which no adverse use was made of the information 
 Failure to update or post organizational charts as required by the Standards of 

Conduct 
 Failure to post required information on websites or OASIS 
 Minor violations of tariff, license, or certificate requirements, or of the 

Standards of Conduct 
 

The distribution of matters where violations were found but resolved without 

sanctions is shown below: 

 

Again, it is important to note that just because a violation falls into one of these 

categories does not automatically mean that every such violation will not warrant a 

sanction.  Rather, the totality of the relevant circumstances must be examined in each 

situation. 
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As noted, in most investigations as to which Enforcement staff has sought civil 

penalties the investigations were resolved by settlement.42  Since January 2007, the 

Commission has issued twelve orders approving stipulations and agreements between 

Enforcement staff and companies to resolve a wide variety of violations.  In most cases 

the company admitted the violations as part of the settlement.  All twelve settlements 

resulted in the payment of civil penalties, and some also involved disgorgement or other 

monetary remedies.43  The range of sanctions—from $300,000 to $10 million—reflects 

the wide variety in the type and seriousness of the violations.  These investigations also 

show the Commission’s willingness to approve civil penalty amounts appropriate for the 

seriousness of the violations yet significantly less than the maximum possible penalties. 

Furthermore, the goal of promoting industry compliance is an important factor in 

the manner in which DOI has approached settlements.  All but two of the settlements 

approved by the Commission included a one or two year compliance plan, to ensure 

future compliance with the Commission’s rules.44   

 

(continued…) 

42 The Commission has noted that the preferred method of resolving such 
violations is by settlement.  Penalty Process Order at P 2. 

43 See Appendix A. 
44 The two settlements that did not include a compliance plan or report involved 

one-time matters that did not present a concern that the conduct would be repeated.  In re 
Gexa Energy, L.L.C., 120 FERC ¶ 61,175 (2007), involved unauthorized wholesale sales 
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Finally, the Commission has issued two orders to show cause why the 

Commission should not impose substantial civil penalties for alleged violations of the 

Market Behavior Rules or the prohibition on energy market manipulation.  These matters 

are pending before the Commission, so the final outcomes of these proceedings have yet 

to be determined.  The show cause orders and the proposed civil penalties, however, 

stand in sharp contrast to the settled cases.  Market manipulation, which is alleged to 

have occurred as a result of intentional actions of the respondents in those cases and with 

the involvement of senior management, may require more significant action, including 

the possibility that penalties could be assessed near or at the maximum.   

IV. Division of Audits Activities 

As with DOI, it is important to understand how Enforcement’s audit staff 

examines the conduct of regulated entities and the role that audits play in encouraging 

compliance with Commission requirements.  The Office of Enforcement’s Division of 

Audits (DOA) is instrumental in promoting industry compliance with Commission 

requirements.  These audits provide the Commission with an objective assessment of 
                                                                                                                                                  

of electricity and failure to seek prior approval of acquisition of assets by another 
company; the company that committed the violations no longer exists.  In re Columbia 
Gulf Transmission Company, 119 FERC ¶ 61,174 (2007), involved a failure to comply 
with a Commission order to permit an interconnection; the interconnection was built and 
placed into operation during the course of the investigation. 
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industry compliance with various aspects of the Commission’s rules, regulations, and 

statutory requirements.  DOA plans, conducts, and reports the results of audits of 

jurisdictional companies in the electric power, natural gas, and oil pipeline industries.  

Audits vary in type, scope, and objectives, but primarily focus on materially relevant 

compliance issues associated with significant Commission initiatives.   

A. How the Division of Audits Conducts Audits 

DOA staff develops an annual audit plan that identifies the audit topic, overall 

objectives, and the method of selecting each audit.  DOA selects possible audit 

candidates using a variety of methods, including considering information from a 

monitoring activity, analysis of information from internally developed screens, obtaining 

input from program offices and agency officials, and mandates from the Commission.  

The majority of the audits conducted by the Commission over the past four years were of 

companies selected without any knowledge or allegation of any specific wrongdoing.  

DOA’s goal is to evaluate whether a jurisdictional company is in compliance with the 

applicable rules and regulations and, where compliance is deficient, to recommend 

corrective actions and suggest preventive measures to avoid problems in the future.45  

                                              

(continued…) 

45 More information on the DOA audit process is posted on the Commission’s 
website at http://www.ferc.gov/legal/maj-ord-reg/land-docs/order2004/resources/audit-
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DOA’s approach is proactive, and the audits usually will focus on compliance areas of 

material interest such as the Open Access Transmission Tariff or the Market-Based Rate 

Authority requirements.   

When DOA selects a company for audit, the Director of OE releases a public 

commencement letter to the company, describing the purpose and scope of the audit and 

its authority.  Then, using several techniques such as observations, inquiry, site visits, 

interviews, and testing, DOA staff collects sufficient data to reach findings and 

conclusions, which may result in staff reporting audit findings and making specific 

recommendations.  DOA staff also analyzes information it gathers from publicly 

available records.  Once the staff has completed its audit fieldwork, it provides the 

company with a draft audit report and discusses any preliminary findings with the 

company to ensure that staff’s audit report is fair, accurate, complete, and objective.  

Depending on the circumstances, this may be an iterative process, as DOA staff and the 

company work through the relevant information to a common understanding of the extent 

to which the company’s compliance may be deficient. 

The company then has the opportunity to comment on the draft audit findings and 

recommendations as well as the facts in the audit report.  If the audited company disputes 

 

process.pdf. 
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any of the findings, it may follow the procedures set forth in the Commission’s 

regulations.  Through either a Commission order or delegated authority, the Commission 

will issue a final audit report with the Commission’s findings and the company’s 

response.   

While DOA and DOI are separate divisions, they serve complementary functions 

within the Office of Enforcement.  One purpose of the audit process is to ensure and 

increase compliance with the Commission’s rules, regulations, and statutory 

requirements.  Thus, evidence received during an audit that indicates that a violation may 

have occurred may be shared with DOI for a further review of the facts involved.  

Depending on the nature of the matter, it may be resolved through the audit, or it may 

become the subject of a separate investigation.   

B. Audits Since October 2005 

Since October 20, 2005, DOA has completed 151 audits, comprised of 71 

financial audits and 80 operational audits.  Theses audits focused on the following topics: 

 Multi-scope audits, which included a focus on at least two of these topics: 
Standards of Conduct, Code of Conduct, Open Access Transmission Tariffs, Fuel 
Adjustment Clause, Market Based Rate Authority, Electric Quarterly Reporting, 
and Records Retention 

 Annual Charges 
 Blanket Authorizations for Mergers and Acquisitions 
 Electric Quarterly Reporting 
 Independence 
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 Index of Customers 
 Interlocking Directorates 
 Inventory Accounting 
 Market-based Rate Gas Storage Reporting 
 FERC Form Nos. 1 and 2  
 Nuclear Decommissioning 
 Price Index 
 Records Retention 

 
These audits resulted in 319 recommendations to the companies audited and all of the 

recommendations have been implemented.  These recommendations included structural 

and procedural changes in a variety of matters to improve compliance with Commission 

requirements.   
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In addition to the immediate corrective action taken on the audit 

recommendations, some audits have resulted in stringent compliance plans that required 

the creation of robust compliance programs.  Generally, an audit results in a compliance 

plan when the recommendations made will be implemented over a long period of time.  

The purpose of compliance plans is to ensure that the company is focusing on compliance 

by implementing the recommendations and informing DOA of its progress.  DOA tracks 

the companies’ performance with these compliance plans through quarterly compliance 

reports.   

Each compliance plan is unique to the circumstances.  Examples of the steps 

companies have taken as a result of a compliance plan include conducting periodic 

internal audits related to the areas of noncompliance, refunds, making corrective 

accounting entries, and filing tariff revisions.   

V. Division of Energy Market Oversight Activities 

A significant part of the mission of the Office of Enforcement is comprehensive 

monitoring of energy markets.  To that end, OE’s Division of Energy Market Oversight 

(DEMO) operates a Market Monitoring Center with comprehensive and highly 

interactive capabilities to observe activity in key energy markets. 

DEMO staff examines prices in all of the key natural gas and electric markets, 

both physical and financial, in detail every day.  This includes price movements in natural 
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gas and electricity markets, hubs, and exchanges around the country and the interaction 

between gas and electric markets for each region of the country.  In addition to the 

primary focus on natural gas and electricity, DEMO staff also monitors prices in related 

commodity markets, such as coal, oil, emissions allowances, and natural gas outside 

North America.   

The Commission’s market monitoring is unique in the combination of data sources 

it examines.  In addition to data that are submitted directly to the Commission, such as 

the Electric Quarterly Report, DEMO staff collects and compares data that are publicly or 

commercially available.  Some such information is public and available online for free, 

such as bid, offer, and clearing prices from Regional Transmission Organizations (RTO) 

or Independent System Operators (ISO).  Other information is commercially available 

transaction data from exchanges or markets or from companies that collect price, 

transaction, or activity information of various sorts, such as transactions on the New York 

Mercantile Exchange and the IntercontinentalExchange or pipeline operations data 

gathered from the postings of interstate gas pipelines. 

DEMO staff shares its work within OE and the Commission and also shares data 

broadly with other regulatory bodies and the public.  Some of the staff analyses are 

posted on the Commission’s website for the benefit of the public, including Market 

Snapshot Reports, periodic State of the Markets Reports, seasonal assessments of energy 

markets, and a wide variety of reports, analyses, and useful data.  In addition to the 
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review done within OE, DEMO staff works closely with other program offices in the 

Commission, as well as with other federal agencies, both to help fellow regulators and to 

obtain useful information from other agencies.  

DEMO staff studies price movements in the context of broader market conditions, 

and highlights price changes that appear to be an aberration or inconsistent with market 

fundamentals.  Price movements without ready explanation are reviewed in greater depth 

to determine the reason for the movement.  Where no explanation is found, OE 

investigates to determine whether market manipulation may be present.  OE oversight of 

energy markets was the genesis of the show cause order issued by the Commission in the 

Amaranth matter.  In that instance, DEMO staff’s market monitoring detected unusual 

and unexplained patterns in NYMEX pricing. 

VI. Conclusion  

Enforcement of the statutes, orders, rules, and regulations administered by the 

Commission continues to focus on encouraging compliance, aided by the recent 

expansion of the Commission’s civil penalty authority.  Commission staff focuses on 

compliance as its goal.  To reach that goal and to be consistent with the Commission’s 

policies, prosecutorial discretion is exercised in appropriate cases as part of an overall 

effort to bring about improved compliance by all companies subject to Commission 

requirements. 
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Appendix A 

 
EPAct 2005 Civil Penalty Enforcement Actions 

 
 

SUBJECT OF 
INVESTIGATION AND 

ORDER AND DATE 

TOTAL PAYMENT EXPLANATION OF PAYMENTS (CIVIL 
PENALTY UNDER THE NGA, FPA, OR NGPA; 

DISGORGEMENT OF PROFITS; OTHER 
PAYMENTS) AND COMPLIANCE PLANS 

IN RE BP ENERGY COMPANY, 
121 FERC ¶ 61,088 (October 
25, 2007) 

$7,000,000 Civil penalty and compliance monitoring plan resulting 
from self-reported violations of competitive bidding 
regulations, shipper-must-have-title requirement, and 
prohibition on buy/sell arrangements. 

IN RE MGTC, INC., 121 FERC 
¶ 61,087 (October 25, 2007) 

$300,000 Civil penalty and compliance report resulting from 
self-reported violations of the shipper-must-have-title 
requirement. 

IN RE GEXA ENERGY, L.L.C., 
120 FERC ¶ 61,175 (August 
21, 2007) 

$500,000 
$12,481.41 

Civil penalty and disgorgement resulting from a self- 
report of violations of the FPA. 

IN RE CLECO POWER, LLC, ET 
AL., 119 FERC ¶ 61,274 (June 
12, 2007)   

$2,000,000 Civil penalty and a 1-2 year compliance plan resulting 
from a self-report for a violation of a 2003 Settlement 
agreement by sharing 9 employees and sharing 
prohibited market info between different Cleco 
companies. 

IN RE COLUMBIA GULF 
TRANSMISSION COMPANY, 119 
FERC ¶ 61,174 (May 21, 2007) 

$2,000,000 Civil penalty resulting from a Commission referral for 
a violation of a Commission order to allow installation 
of a receipt interconnection.  

IN RE CALPINE ENERGY 
SERVICES, L.P., 119 FERC ¶ 
61,125 (May 9, 2007) 

$4,500,000 Civil penalty and a 1-2 year compliance plan resulting 
from a self-report for violations of shipper-must-have-
title requirements. 

IN RE BANGOR GAS COMPANY, 
118 FERC ¶ 61,186 (March 7, 
2007) 

$1,000,000 Civil penalty and a 1 year compliance plan resulting 
from a self-report for violations of shipper-must-have-
title requirements. 

IN RE PACIFICORP, 118 FERC ¶ 
61,026 (January 18, 2007) 

$10,000,000 Civil penalty and a 1 year compliance plan resulting 
from a self-report for violations of OATT and 
Standards of Conduct. 

IN RE SCANA CORPORATION, 
118 FERC ¶  61,028 (January 
18, 2007) 

$9,000,000 
$1,800,000 

Civil penalty, disgorgement, and a 1 year compliance 
plan resulting from a self-report for violations of 
OATT. 

IN RE ENTERGY SERVICES, 
INC., 118 FERC ¶ 61,027 
(January 18, 2007) 

$2,000,000 Civil penalty and a 1-2 year compliance plan resulting 
from a self-report for violations of OATT and 
Standards of Conduct OASIS posting requirements.  

IN RE NORTHWESTERN 
CORPORATION, 118 FERC ¶ 
61,029 (January 18, 2007) 

$1,000,000 Civil penalty and a 2 year compliance plan resulting 
from a hotline call for violations of Business Practice 
Standards for OASIS Transactions. 

IN RE NRG ENERGY, INC., 118 
FERC ¶ 61,025 (January 18, 
2007) 

$500,000 Civil penalty and a 1 year compliance plan resulting 
from a self-report for violations of ISO-NE Market 
Rule 1 and the Commission’s Market Behavior Rules 1 
and 3.   
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Detailed Findings by Committee/Working Group 

Chart 1: Oversight Committee 

 

 

                                                   63 of 64



  MARKETSEARCH 

2007 Southwest Power Pool Organizational Group Survey Report Page 13 

Within the Oversight Committee, the mean score for the group’s aggregate ratings is 4.53 on the 

scale of 1 to 5. This translates as an overall rating on the strongly agree side with the favorable 

assessments offered for respondents’ consideration. Scores that are more than one standard 

deviation above or below that mean are considered meaningful for our purposes. This draws our 

attention to the 3.33 average rating for effectiveness, which was slightly on the “agree” side of 

“neutral” (a low score). “Represents diversity” also received a low score. “Members motivated” 

received a significantly higher rating from the group, as did aspects of the chair’s work, “keeps 

group on task” and “ensures follow-through.” 

Oversight Committee members were most satisfied with chair attributes (4.75 average) and least 

satisfied with membership attributes (4.50 average). 

Following are the responses to the prompt for other thoughts members wanted to share: 

• “Once the Oversight Committee becomes comfortable with its new charter, 

recommendations may become more apparent.” 
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